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Section A - IWC

1. The Background section of the Draft EA isincomplete and includes incorrect information regarding
the events that occurred at the 1996 and 1997 IWC annua meetings and the U.S. Government’s
conclusions regarding the IWC’ s adoption of a gray whale quotain 1997.

The Background section was included in the EA to provide historical and legal context for the
analysis of environmental effects of the four alternatives. It istrue, as some commenters noted,
that the EA is predicated on our IWC quota being available to the Makah Tribe. The United
Sates allocated a quota of five gray whales to the Makah Tribe in 1998, 1999, and 2000 (but
later set the quotas for 2000 and 2001 at zero, in response to the Ninth Circuit Court’ s ruling on
the 1997 EA). NOAA's action in 1998 was challenged by plaintiffs in the Metcalf case and
upheld by the District Court. The District Court’sruling on the claim under the Whaling
Convention Act was not disturbed by the Ninth Circuit.

Commenters who believed the Background section was biased or inaccurate may be interested in
a response by the Secretary of the IWC, Dr. Nicky Grandy, to an inquiry about the IWC'’ s actions
regarding the gray whale aboriginal subsistence quota. Dr. Grandy noted that the IWC can only
set catch limits for stocks of whales, not for individual whaling operations or specified native
peoples. Her response further clarifiesthat if more than one group wants to catch whales from
a stock, the interested gover nments negotiate the means to ensure that the total catch limit is
not exceeded. Dr. Grandy then summarized the events at the 1996 and 1997 annual meetings,
and added the following comments:

. IWC did not explicitly give permission to the Makah to kill gray whales—the IWC agreed
to the catch limit proposed jointly by the USand the Russian Federation; it isthe
responsibility of the countries involved to ensure that the IWC regulations are observed.

. The IWC catch limits agreed for the eastern North Pacific stock of gray whales does not
mention the Makah specifically since, as explained above, catch limits are agreed for
stocks and not for individual whaling operations or specified native peoples.

. While the IWC did not explicitly sanction the Makah hunt, neither did it explicitly refuse
to accept the Makah hunt as an aboriginal subsistence whaling operation. The IWC
received a report of the 1999 kill by the Makah. There were no claims that an infraction
had taken place. Thereisthus a de facto acceptance of this hunt as falling within the
IWC'’ s requirements for aboriginal subsistence whaling, although I might add that there
is a degree of hesitation by some of the IWC members as reflected in the [ Chairman’s
Report for the 1997 annual meeting]. The onus on designating the Makah hunt an
aboriginal subsistence hunt was ultimately |eft to the US



Dr. Grandy’s letter is attached to this Appendix.

2. The IWC recognized aborigind subsstence whaling as an exception to the globa ban on whding
only to the extent that the subs stence whaling was practiced at the time the ban went into effect (1986),
and since the Makah have not hunted since 1920 they are not quaified for this exception.

The comment offered no support for the statement that the commercial moratorium exempts
only aboriginal subsistence whaling being practiced in 1986. NMFS believes that the statement
isincorrect. The Commission treats the two types of whaling separately, and considers the
moratorium inapplicable to aboriginal subsistence whaling.

3. Documents obtained during the court case make clear that the United States merged the gray whae
quota request with that of the Russan natives for the express purpose of avoiding a definitive ruling by
the IWC of the Makah's purported need to take whales.

The gray whale regquest was made jointly with the Russian Federation to ensure that any quota
set would not be exceeded through lack of coordination between the two Native groups
requesting an aboriginal hunt on gray whales. Asthere was no precedent for requests from two
groups for harvest of the same stock, and the quota could not be assigned to any one country or
group, the joint request was procedurally appropriate and resulted in a lower annual quota than
in previous years.

4. The United Sates illegdly traded five of the yearly Inuit quota of bowhead whaes for five of the
Russan native yearly quota of gray whaes. Thistrade wasillega under CITES and under the ICRW.
The U.S. quotafor the gray whaes legally belongs to the Inuit.

Therewas no “ trade” between the two countries. 1n 1997, Native groups from the United
Sates and the Russian Federation were interested in hunting gray and bowhead whales. Asis
explained in the EA (Section 2.3), based on the subsistence needs of these two groups, the
Russian Federation and the United States submitted to the IWC a joint request for 620 gray
whales over afive-year period. Both countries also submitted a joint request for 280 bowhead
whales, which was adopted by consensus.

As additional background, the* trade” that is prohibited or regulated by CITESinvolves the
physical movement of animals or products from one jurisdiction to another. The Convention
defines“ trade” as* export, re-export, import and introduction from the sea.”

5. The IWC has no forma mechanism to resolve disputes in treaty interpretations. Strong evidence
was presented in 1997 that the Chukotka natives were in dire need of whae meet for nutritiond and
subsistence purposes. The United States exploited the Chukotka natives in attempting to get an IWC
quotafor the Makah. 1If issuance of the quotain 1997 were postponed in order to get an outside lega
opinion regarding the Makah request, the Chukotka would have had to forego a quota as well.



It is correct that the IWC does not have a formal mechanism to resolve disputes in treaty
interpretation. The IWC chose to respond to the joint request by setting a block quota rather
than by seeking an outside legal opinion. See Appendix 10.2.

6. The Draft EA datesthat the IWC “ gpproved the joint request for the aborigina subsistence use of
gray whaes by consensus, without objection”. This ignores the considerable controversy associated
with this request which should at least be acknowledged in Section 2.3. NMFS should replace this
section of the EA with quotes from the IWC deliberation to dlow an objective evauation of the intent
of the 1997 vote.

Relevant text from the IWC Report of the 1997 Annual IWC meeting is included in Appendix
10.2 of the Final EA.

7. At the 1997 annua IWC meeting, the U.S. delegation pressured Austraiato drop proposed
wording about having subsistence and cultural needs recognized from a motion to amend sub-
paragraph (13)(b)(2) of the schedule.

During discussions at the 1997 IWC meeting, the United Sates agreed to insertion of the words
“whose traditional aboriginal subsistence and cultural needs have been recognized,” into the
Schedule but objected to the additional phrase “ by the IWC” because the IWC recognizes such
needs only by setting an aboriginal subsistence whaling quota in response to a request.

8. The Draft EA impliesthat, because the IWC made no change to the IWC quota nor took any other
action in response to the 1999 take of a gray whale by the Makah Tribe, one can assume that the IWC
accepts the decison of the United States to allocate a whaling quota to the Makah Tribe. This
gatement isinvaid. In fact, the U.S. delegation to the IWC encouraged countries to refrain from
rasng theissue until the quotais again requested in 2002.

If other IWC member countries had concerns about the Makah gray whale hunt or the IWC
guota granted, these countries could have raised their concerns during the 1998, 1999, or 2000
meetings. In fact, no country raised such concerns either upon the unofficial report at the 1999
IWC meeting or upon the official U.S. report at the 2000 1WC meeting, of the 1999 gray whale
take by the Makah Tribe. Asindicated in the response to comment A-1, the IWC Secretary has
noted that the fact that the issue had not been raised since 1997 indicates that there has been

“ de facto acceptance of this hunt as falling within the IWC’ s requirements for aboriginal
whaling,” despite the concerns raised during discussions at the 1997 meeting. The U.S.
delegation has never discouraged other countries from raising the issue.

9. TheU.S. delegation failed to mention in its response to Sweden in the working group on whale

killing methods a the 2000 annua 1WC mesting that the timing of the hunt did not coincide with the
migrations, and that it is possble that the whaes killed would be resdent whales,
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The gray whale hunt in 1998, 1999, and 2000, was structured with the intent of targeting
migrating whales. Asthe U.S. delegation explained at the 2000 annual 1WC meeting, this was
accomplished by setting time and area restrictions using the best available scientific information.
Recent scientific information indicates that the expected period for the migration off Washington
is the beginning of December to the beginning of June. NMFS has incorporated this recent
information in the EA.

10. Section 2.3 of the Draft EA does not discuss why NOAA and the Makah Tribe decided to
withdraw the request in 1996 and to resubmit it in 1997. The Find EA should include discussion of
this, asit is highly relevant to an objective consderation of what the IWC agreed in 1997. The EA
should clearly state that the United States withdrew the Makah proposd at the IWC in 1996 because
of subgtantia opposition questioning the need for nutritiona subsistence.

Changes have been made to Section 2.3 of the EA to address this concern. In addition, relevant
text from the IWC report of the 1996 Annual IWC meeting isincluded in Appendix 10.2.

11. The EA failsto mention the 1995 IWC mesting where the Makah were denied a hunt.

The United Sates did not request a gray whale quota from the IWC in 1995. The Makah Tribe
contacted the U.S. Government in 1995 regarding its interest in obtaining an aboriginal quota,
but did not do so in time to propose a Schedule amendment under the IWC’ s Rules of Procedure.

12. The Draft EA daesthat “Denying a quota would be incongstent with the IWC objective for the
management of whae stocks subject to aborigind subsstence whding” and that “failing to issue the
Makah Tribe aquota’ may be viewed by some “as a unilaterd move by the United States contrary to
the IWC action.” The IWC authorizes catch limits but does not compel parties to avail themsdlves of
those limits.

Based on the gray whale quota granted in 1997, as discussed in the response to comment A-1,
NMFS believes that allocating a quota is consistent with the IWC objective for the management
of whale stocks subject to aboriginal subsistence whaling. NMFShas clarified in Section 5.4
that some countries could view denial as a unilateral move by the United States to deny an
allocation of whales to a group whose subsistence and cultural needs have been recognized.

13. Absent avaid subsistence need, the U.S. Government is required to prohibit its citizens from
whaling based on the 1946 International Convention for the Regulation of Whding. The U.S.
Government is presently acting illegdly and in violaion of its obligations as a member nation of the
IWC.

See response to comment A-1



14. By dlowing the Makah Tribe to conduct a hunt, the United States violated the IWC moratorium.
See responses to comments A-1 and A-2.

15. By dlowing the Makah to hunt, the United States betrayed its dliesin the IWC and caused the
United States to become awhaling nation.

See response to comment D-0.

16. The Draft EA datesthat Alternatives 1 and 2 would “send the signal that it is possible to carry on
traditional whding that is sanctioned by the IWC.” This statement is not gpplicable since the Makah
hunt is not sanctioned by the IWC.

See response to comment A-1.

17. 1t should be noted that the Russians have expressed their intention to increase their quota request
due to the 10 whales killed in 1999 which could not be used due to a“ strong, disgusting smell”.

The U.S view, undoubtedly shared by most other IWC members, is that landed whales must be
counted against the quota, whether edible or inedible. The United States is cooperating with the
Russian Federation to investigate the cause of this phenomenon.



Section B - Subsistence

1. How can the Makah hunt be consdered a subs stence hunt when the Tribe has not hunted whales
for over 70 years?

Whileit istrue that the Makah Tribe had not engaged in active whaling for 70 years, NMFS
believes that the Tribe has had a continuous dependence on whaling as a source of community
pride and social cohesiveness. Despite the lack of active whaling, the Tribe has depended on its
tradition of whaling as a means to identify with its past and to keep its community together. The
Makah have never forgotten the importance of their whaling tradition and it has remained
central to their culture. Furthermore, there were many external factors that led to the cessation
of whaling by the Makah, including the depletion of whale stocks and government actions to
suppress Makah traditions. See response to comment B-2 for further discussion of subsistence
need.

2. “Subggtence” implies just eking out an exigtence, or as the dictionary ates, living a aleve “just
bardy ableto sustain life.” The Makah Tribe does't meet this definition.

The term “ subsistence” embraces a broad range of activities, all of which are essential to
sustain a community. Although nutrition and the satisfaction of eating traditional foods may
satisfy one form of subsistence needs, these are not the only requirements for subsistence of a
community. There are other factors that contribute to the subsistence tradition of a community.
These factors, which the United States raised during IWC discussions of early aboriginal
subsistence quota requests, include: (1) participating asa community in a cooper ative activity;,
(2) kinship-based crews; (3) processing and preserving the harvest in accordance with
traditional social roles; (4) sharing and distributing the harvest within the community according
to complex kinship networks; (5) social integration within the community; (6) transferring
knowledge about the harvest from generation to generation; (8) obtaining additional marine
resour ces from the same ancestral waters; and (9) cultural autonomy. Moreover, in an IWC
context, subsistence implies a non-profit driven motive for hunting whales.

3. TheDraft EA neither presents documentation nor examines the actuad nutritiona needs of the
Makah.

The Makah subsistence need statement which was presented to the IWC in 1997 included

extensive justification of the needs of the Makah to take gray whales, including discussion of the
nutritional benefits of the subsistence hunt. The IWC granted the gray whale quota on the basis
of this needs statement.

4. The EA failsto mention the fact that the Makah did not traditiondly use the gray whae for food, but



ingtead for oil. How can the gray whale hunt be termed subs stence when they were never used for
subsistence in the past?

Historically, the Makah Tribe used whales for both subsistence purposes and for important trade
items for barter with other tribes. Section 4.4.1 of the EA has been expanded to clarify this
point. The Makah Tribe has committed to limit its whaling to aboriginal subsistence whaling,
which has no commercial aspects.

5. The EA does not mention the fact that the tribe is divided on the issue of Makah whding.

The U.S. Government works with the Makah Tribe on a gover nment-to-government basis. The
Makah Tribe is represented by a democratic Tribal Government, headed by the Makah Tribal
Council. Elected members of the Makah Tribal Council represent Makah Tribal members. Asis
the case with all democratic government systems, not every citizen will always agree with those
who are elected. Nonetheless, the Makah Tribal Council makes decisions on behalf of tribal
members. The EA correctly portrays the position of the Makah Tribal Council, which remainsin
support of the aboriginal subsistence hunt despite changes in the Council’s composition since
1997.

6. Because of the Government’ s recognition of the IWC as the primary internationa decision making
body on the whaling issug, it is the IWC' s determination of the “needs’ of an aborigind group that must
dictate whaling practices by the Makah. There was never a“ subsistence need” directly recognized or
sanctioned by the IWC. There was never documentation of a“continuous’ tradition of whaling or a
nutritional need. These are the two IWC criteria, and the Makah do not meet either one. The heads of
severd deegations and the IWC Secretary a the time have stated that the subsi stence needs of the
Makah were not met. Thisis noted in the Chairman’s report of IWC 49.

As explained in the response to comment A-1, the IWC recognized the needs of the Makah Tribe
by granting the gray whale quota in 1997. Prior to the approval of the quota in 1997, there was
considerable discussion regarding the needs of the Makah Tribe. A summary of these discussions
from the 49" annual IWC meeting in 1997 isincluded in Appendix 10.2.

7. The Draft EA impliesthat the fallure of the Makah to meet the srict IWC guiddines for aborigind
subsgenceisaminor and irrdevant issue. This undermines the effectiveness of the ICRW.

The Draft EA does not imply that the Makah fail to meet the IWC guidelines for aboriginal
subsistence whaling. As described in the response to Comment A1, NMFS believes that the
Makah Tribe meets the IWC guidelines for aboriginal subsistence whaling. This belief was
reaffirmed when the IWC recognized the needs of the Makah Tribe by granting the gray whale
guota in 1997.



8. The gtatement in the EA “There is no definition of aborigind subsstence whaing, only technical
working group guidedines that have never been adopted” isfdse. The Ad Hoc Technical Committee
for the IWC agreed to the following definition in 1981. They are asfollows “Aborigind subsstence
whaling means whaling, for purposes of loca aborigind consumption carried out by or on behaf of
aborigind, indigenous or native peoples who share strong community familid, socid and culturd ties
related to a continuing traditiona dependence on whaing and on the use of whales. Locd aborigina
consumption means the traditiond uses of whae products by loca aborigind, indigenous or native
communitiesin meeting their nutritiona, subsistence and cultura requirements....” Clearly the Makah
do not fit this category.

The Ad Hoc Technical Committee agreed to the quoted text, but it was never adopted by the
Commission. The EA has been revised to clarify that the Commission has never adopted the
guidelines. Asdiscussed in the response to comment Al, the IWC recognized the subsistence
needs of the Makah through the granting of the gray whale quota in 1997. The granting of an
IWC quota is the only mechanism by which the Commission recognizes the needs of an
aboriginal needs and determines that a particular use of whalesis consistent with the aboriginal
subsistence guidelines.

9. The U.S. Government clams that the IWC has no established mechanism for recognizing the
subsistence needs of any aborigina group other than through the approval of a quota and implies that
Aborigind Subsstence Whaling is avague or ill-defined category of the IWC. Congdering the multiple
U.S. statements in recognition of the role of the IWC in management of whales and in the regulation of
aborigind subs stence whaling, the Government cannot serioudly be claiming that the IWC does not
have the ability, means, or stlandards necessary to recognize the subs stence needs of an aborigina

group.

The U.S Government recognizes the IWC as the global authority for management of whales and
the regulation of aboriginal subsistence whaling. The IWC’s mechanism for recognizing the
subsistence needs of any aboriginal group isto approve a quota based on the request of a
member nation on behalf of the aboriginal group. The IWC in 1997 approved a quota based on
the joint request of the Russian Federation, on behalf of the Chukotka, and the United States, on
behalf of the Makah.

10. The Draft EA dtatesin Section 2.3 that “ Approva of the quota. ... isthe only mechanism by which
the IWC recognizes the needs of an aborigina group. The Resolution passed in 1997 by the IWC
dates that the eastern Pacific stock of gray whaes may only be hunted by “those whose traditiond
aborigina subs stence and cultura needs have been recognized.” Why would the resolution Sate the
guota may only be taken by a group whose needs have been recognized, if passage of the resolution on
the quotaiin and of itself congtituted such recognition?

Therecord is unclear asto the purpose of the phrase that was added to paragraph 13(b)(2); note



that the amendment originally ended with the words * recognized by the IWC,” but that “ by the
IWC” was dropped. Some have interpreted the amendment to require recognition by the
member nation that authorizes the aboriginal group to conduct a subsistence harvest. A
summary of the discussion of thisissue at the 1997 annual 1WC meeting isincluded in Appendix
10.2.

11. The 1997 EA sated that the IWC first assesses the need of an aborigina group for whales, then
setsaquota. However in the current EA it states that approva of the quota is the only mechanism by
which the Commission recognizes the needs. The Agency clearly changed its position based on the fact
that the Makah were unable to establish a subsistence need for whaes. Contrary to the Draft EA, the
IWC does require the Makah to prove a subsistence need.

The statement in the 1997 EA that the IWC first assesses the need of an aboriginal group for
whales, then sets a quota, is correct. The 1997 EA goes on to state that, provided the need is
accepted by the IWC, the IWC then sets quota for aboriginal subsistence use. Thisis consistent
with the statement in the Draft EA that approval of the quota is the only mechanism by which
the Commission recognizes the needs of an aboriginal group. The difference in wording was not
a changein position. In fact, the two statements are consistent.

12. NOAA recognizes that the Makah do not meet IWC subsistence guidelines. Thisis evident from
interna emails where NOAA officids searched for quotas that were granted without a needs statement.

NOAA believes that the Makah Tribe meets the IWC guidelines for aboriginal subsistence
whaling. This belief was reaffirmed when the IWC recognized the needs of the Makah Tribe by
granting the gray whale quota in 1997. Theinternal emails referenced in the comment involved
discussion of two attorneysin preparing a response to the charge in an amicus brief that the
IWC only allows aboriginal subsistence whaling where the requester has complied with strict
requirements to demonstrate cultural and subsistence needs. As a result, the two attorneys were
discussing instances, such as that of . Vincent and the Grenadines, in which I'WC member
countries were granted aboriginal subsistence quotas without providing a detailed statement of
need.

13. Other aborigina quotas have been based on extensive documentation of need, with the statements
of Commissioners reflecting support for the quota. Needs statements have away's been the foundation
for requesting aborigina subsistence quotas, the implication that the IWC can recognize an Aborigind
Subsistence Whaling claim without an approved needs statement sets a dangerous precedent.

NMFS believed that it was important to submit a needs statement in 1997 to describe the
aboriginal subsistence needs of the Makah. Based on information provided in this document, the
IWC approved a quota as requested by the United States and the Russian Federation. While
NMFS believes IWC member countries should submit needs statements, it is untrue that needs
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statements have always been the foundation for requesting aboriginal subsistence quotas. At the
1996 IWC meeting, S. Vincent and the Grenadines requested and received an aboriginal
subsi stence quota without documentation of need.

14. Theword “adequate’ in Section 2.3 referring to the Makah Tribe' s needs statement must be
removed because that statement does not quantify nutritional need or deficiencies.

NMFS believes that the term * adequate needs statement” in Section 2.3 is appropriate. The
needs statement presented to the IWC specifically discusses the nutritional benefits to the Makah
Tribe of the gray whale subsistence hunt.

15. The Draft EA damsthat the 1996 revision to the whaling regulations at 50 CFR Part 230 was
solely to set up a mechanism to implement the IWC decisons. The IWC guiddinesrefer to the
“traditiond use of whae products by loca aborigind, indigenous, or native communities in meeting their
nutritiona, subsistence, and culturad requirements.” The U.S. regulations are noticegbly different only
referring to groups who have been “recognized by the [IWC] as having a cultural and/or subsistence
need.” Theinsertion of theterm “or” into the federd regulations was an effort to weaken federd
implementation of the ICRW.

The 1996 revisions to the whaling regulations at 50 CFR Part 230 are consistent with the ICRW.

16. Section 2.2 of the Draft EA gates” The ICRW specificdly states that the IWC may not dlocate
specific quotas to any particular nationality or group of whaers” Contrary to this satement, the ICRW
does not refer to any particular nationality or group of whaers, only provides that specific quotas
cannot be dlocated “to any factory ship or land gtation or to any group of factory ships or land
gations.” The United States exploited this provison of the ICRW, which was intended to apply to
commercid whding. The statement in the Draft EA should be corrected or withdrawn.

The former Secretary of the IWC interpreted the Convention to preclude allocation of quotas to
any particular nationality or group of whalers, both for commercial or aboriginal subsistence
whaling. The U.S Government proceeded with the request for a gray whale quota consistent
with the Secretary’ s advice.

17. The U.S. Government maintains that the IWC may not issue quotas to any particular group or
nationality, yet the record indicates that the U.S. Government sought exactly that at the 1997 IWC
meeting and the Draft EA repeatedly states that the “IWC granted the Makah Tribe a quota’.

NMFS agrees that it was inaccurate in the Draft EA to state that the “ IWC granted the Makah

Tribea quota.” Thetext in the Final EA has been corrected to clarify that the IWC granted a
gray whale quota based on a joint request from the United States and the Russian Federation.
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18. Asis apparent from the IWC website, the IWC does, in fact, specify quotas based on nationdity.
For example, the webgite indicates that alimit was agreed for the “Bering-Chukchi-Beaufort Seas
stock of bowhead whales (taken by Alaskan Eskimos and nétive peoples of Chukotka).”

The IWC website accurately lists the quotas that have been approved by the IWC. The website
shows that the IWC granted quotas for specific stocks and indicates in parenthesis the member
countries on whose behalf the quotas were approved.

19. The Government’ s failure to seek a straight vote on the Makah's needs contradicts its own
gatements in the Adminigtrative Record in Metcalf v. Daey thet it would seek a* definitive ruling” from
the IWC on “how wel Makah whaling fits the IWC definition of aborigind subsstence whaing.”

The statements from the Administrative Record are taken out of context. The entire passage
reads:

The IWC has allowed aboriginal subsistence whaling under widely differing
circumstances that show significant flexibility on the part of the IWC. NMFS

under stands that many disagree with its conclusion that Makah whaling fits squarely the
IWC guidelines for aboriginal subsistence. NMFS notes that the only way to determine
positively whether Makah whaling does qualify isto obtain a definitive ruling from the
IWC itself. Unlessthe IWC determines that Makah whaling does not fit the aboriginal
subsistence whaling guidelines, NMFSwill maintain its present view.

Snce the IWC set a quota based on the joint Russia-U.S. request, and made no determination
that the Makah were not entitled to partake in the quota, NOAA considers that the IWC action
was “ definitive.”

20. Since the Makah have various ceremonies associated with whaes and whding, it is unclear why
some or dl of those ceremonies cannot take place independent of the killing of awhae in order to meet
the tribe' sinterest in sustaining its traditions, culture, and ceremonies.

The whaling traditions of the Makah Tribe are centered around the hunting of the gray whale,
including the training for the hunt, the hunting and killing of the whale, and the butchering and
consumption of the whale through tribal ceremonies and celebrations. The harvesting of whales
isacrucial part of restoring this tradition.

21. The Makah have claimed that a return to whaing will reinvigorate traditions associated with
whaing; however, it is unclear whether al of the whaling traditions are being followed.

The Makah Tribe' s return to whaling has and will continue to reinvigorate traditions associated
with whaling. NMFSis aware that the Makah Tribe has worked closely with Makah elders and
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with historians and cultural anthropologists to learn more about the many aspects of its whaling
tradition. The Makah Tribe has used this knowledge to revive many of the traditions
surrounding the whale hunt. NMFSbelievesthat it is not necessary, and may not be feasible, for
the Makah Tribe to engage in all of itswhaling traditions. For example, NMFS has encouraged
the Tribe to conduct the hunt using modern weaponry, rather than traditional harpoons, to
ensure that whales are harvested in a humane manner.
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Section C - General Commentson EA / NEPA Requirements

1. Useof datathat is“in press’ and “in prep” in the Draft EA was ingppropriate. If used, these should
have been included in the EA.

CEQ guidelines require agencies to use the best available scientific information, as long as the
information is credible science relevant to the analysis, based upon theoretical approaches or
research methods generally accepted in the scientific community. We have determined that the
information in press or in prep meets those standards.

2. NOAA should have had an outside contractor prepare the EA to ensure objectivity.

The agency is responsible for the evaluation of environmental issues and takes responsibility for
the scope and content of the EA regardless of whether the EA is prepared by a consultant or the
agency.

3. The Agency should have arranged for an independent review by scientific experts on the resident
whale issue (like Drs. Darling and Calambokidis) who NMFS conceded are recognized experts on this
issue.

NMFS scientists considered the best available information, including papers authored by the
scientists mentioned, in preparing the EA. NMFS also solicited comments on the Draft EA, thus
providing an opportunity for other scientists to comment on the EA and its conclusions.

4. NOAA'’s objective as gated shows the inherent bias and does not mention MMPA, NEPA, or the
ICRW.

NMFS believes that the Final EA correctly reflects the U.S Government’ s responsibilities to
recognize treaty rights to the fullest extent possible, while still allowing for the conservation of
the gray whale. NMFS objective isto be consistent with relevant laws and has revised the
objective to reflect this, thus stating, “ to the fullest extent possible consistent with all applicable
law.” The analysis was conducted within the context of all applicable laws. See Section 2.5 for
a discussion of legal issues.

5. TheDraft EA failsto take the comprehensive “hard look” mandated by law and the 9" Circuit
Court and has not been undertaken in good faith. The Agency should embark on a new NEPA
process, preferably, preparing afull EIS but, & a minimum, preparing anew Draft EA.

By following the proceduresin the NEPA process, NMFSis fully aware of the impact of this
decision. The EA was completed in such as manner as to provide decisionmakers with enough
information to make a substantive decision in light of the environmental consequences, made
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this information available to the public, and encouraged public participation. NMFSbelieves
that the Final EA takes a comprehensive look at the issues and has determined that the
proposed action will have no significant impact as outlined in Section 6 of the Final EA.

6. The Draft EA fails to discuss the option of dlowing atake of fewer than five whaes per year.

The Draft EA discusses the impacts of allowing up to five gray whales killed per year. NMFS
determined in drafting the Draft EA that it would be most conservative to evaluate the
maximum level of take possible, which is a take of five whales per year.

7. The Draft EA datesthat Alternatives 1 and 2 would “send the Sgnd that it is possible to carry on
traditiond whaling that is sanctioned by the IWC.” The “sending of Sgnas’ should not be a function of
the Agency or the EA.

NMFS has modified the EA in response to this comment. NMFS has clarified in the discussion of
Alternatives 1 and 2 that these alternatives would make it possible to carry on aboriginal
subsistence whaling that is sanctioned by the IWC.

8. The Draft EA focuses too much attention on the impact that the hunt would have on the Makah
Tribe rather than the gray whae and the environment.

The Draft EA and Final EA include a comprehensive assessment of the potential impact on the
gray whale and the environment. In addition to this assessment, both documents appropriately
include discussion of the potential impacts on the Makah Tribe and on the human environment,
asrequired under NEPA.

9. The rushed preparation of this Draft EA is contrary to the opinion of the 9" Circuit and indicates a
desreto issueit before the Bush Adminigtration could review it.

NMFSdid not rush the preparation of the Draft EA. Snce the June 2000 appeals court ruling.
NMFS prepared and published the Draft EA independent of any political considerations
concerning the incoming administration. NMFS provided a 30-day comment period to provide
an opportunity for the public to review and comment on the document. The Final EA isbeing
issued under the Bush Administration.

10. NMFS should explain why there were such substantiad changes in whale hunting practices
proposed in Alternatives 2 and 3 compared to dl aternatives consdered in the past.

NMFS believes that the EA analyzes a reasonable range of alternatives and discusses all

relevant components of those alternatives and issues addressed in the past. Alternatives 2 and 3
introduce the possibility of a hunt targeted on the Pacific Coast feeding aggregation because of
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the new information available on gray whales and, specifically, because there is no conservation
necessity to limit the hunt to migrating gray whales.

11. Under Alterndtive 3, it is unclear why granting the Makah a quota would promote cultura diversty.
It could arguably promote culturd divisveness, not diversity.

Under Alternative 3, it was NMFS intention to indicate that granting the Makah Tribe a quota
for aboriginal subsistence whaling would represent acknowledgment of not only their treaty
right but also of their unique culture and traditions. NMFS recognizes the public controversy
regarding thisissue and agrees that granting the Makah a quota may increase concerns of those
who oppose Makah whaling.

12. Sdection of Alternative 3 would result in a strong public opposition from members of the public.

NMFS recognizes that Alternative 3 in the Draft EA would be least acceptable to those who
oppose whaling by the Makah Tribe.

13. The gtatement that the No Action Alternative would have the “worst consequences’ for the Makah
Tribeiswithout merit. It ispossble that the Tribe would benefit from the No Action Alternative.

NOAA has revised Section 5.6 in response to this comment.

14. 1t is unclear why under Alternative 4 NMFS believes that “ cooperative research efforts between
the Tribe and NOAA ...could be jeopardized.”

NMFSis involved with many cooperative research efforts with the Makah Tribe. While NMFS
cannot anticipate the Tribe' sreaction if the U.S Government does not grant the Makah Tribe a
guota, NMFS expects that this alternative would result in reduced cooperation between NMFS
and the Tribe, and that the Tribe may view these cooper ative efforts less favorably than in the
past.

15. The discusson under Alternative 4 fails to discuss the benefits of not killing whales.

The environmental consequences of the Makah hunt are discussed under Section 5 of the Final
EA. Asoutlined in this section, NMFS does not believe that the proposed action would have
significant adver se impacts on gray whales or other species; conversely, theincreased
environmental benefits of not proceeding with the proposed action are minimal.

NEPA

16. NEPA requires agencies to identify a proposed action in any draft environmenta document (40
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CFR 81502.10), thus the Draft EA wasin violation of NEPA in this regard.

Thereis no requirement under NEPA or CEQ implementing regulations to circulate a Draft EA
or to identify a proposed action if the purpose isto gather public comments on a range of
alternatives. NOAA chose not to select a preferred alternative until it could consider public
comments on the four alternativesidentified in the Draft EA.

17. The Draft EA should have included discussion of how the Agency decided to do an EA rather than
anEIS. An EISisrequired in this case under NEPA.

The primary purpose of an EA is to determine whether a proposed action could have significant
impacts requiring an EIS. After completing the EA, NOAA determined that the proposed action
will not have significant impacts requiring an EIS. The determination that the impacts are not
significant is documented in the Finding of No Sgnificant Impact (FONS).

18. Thelaw saysthat in determining if an EIS is required the Agency must andyze the impacts of its
proposals on “society as awhole, and the affected region.” Agencies are a'so mandated to consider to
what degree the effects on the human environment are highly controversid and precedent-setting.
NMFS has not determined what effectsits decision will have on the people and economy of the
Olympic Peninsula

This EA has analyzed the impacts on the society as a whole and the effected region. NOAA
recognizes that many individuals and groups do not want the Makah Tribe to hunt gray whales.
However, while there is public disagreement about the right of the Tribe to exercise its treaty
right to hunt whales, NOAA has not discerned any scientific controversy about the impacts to
the stock of eastern North Pacific gray whales. See the sections and comments concerning
socio-economic impacts, other tribes, and safety for analysis of effects on the people and
economy of the Olympic Peninsula.

19. TheEA isreplete with unsupported assertions and opinions that prevent the public from
participating in the agency’ s decison to the extent required by NEPA. The EA lacks the information
necessary (40 C.F.R. 1500.1(b)-(c)) to make decisons that are necessary to determine al the
environmental consequences.

The Final EA contains additional and improved information in order to provide the public the
best and up-to-date information available. NOAA believes this EA provides the information
necessary to fully analyze this decision.

20. The Agency fallsto evauate the “cumulative effects’ asrequired by NEPA. The cumulétive

andysis must be contained in the draft document so that the public can consder such evidence.
Inserting a cumulative impact in aFind EA would not satisfy NEPA requirements.
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The Draft EA included information on many effects on the gray whale population such as
whaling, natural mortality, fishery interactions, offshore activities and shipstrikes, contaminants,
and strandings. The Final EA contains revised analysis on these issues and contains additional
information included in response to public comments. NOAA determined that the cumulative
effects of these impacts are not significant.

21. The misrepresentation at the IWC of what congtitutes a subsistence need islikely to cause
sgnificant impacts on other whale species by undermining an international whae conservation
agreement. Under NEPA, this undermining of the definition and likely consegquences would be
categorized as an indirect effect caused by an action which is reasonably foreseeable (40 CFR
1508.8(b).

NMFES support of a quota for the Makah Tribe at the IWC is consistent with long-standing U.S.
policy of supporting aboriginal subsistence whaling and does not undermine any part of the
ICRW or U.S position in the IWC. See responses to comments B-7 and C-1.

22. The EA falsto andyze both the “context” and “intensity” as required (40 C.F.R. 1508.270) to
determine if an EISisrequired. Asto “context,” the agency must consider impactsto “society asa
whole, the affected region, the affected interests, and the locality.” Asto intensity, the agency must
consder whether the action involves “unique characterigtics of the geographic area such as proximity to
historic or cultural resources.” This has not been done.

In the Final EA, both long- and short-term effects have been analyzed for the full range of issues
and locales including impacts on the gray whale stock; stocks of other species including fish,
birds, and mammals,; the Makah Tribe; other tribes; whale watching operations; and safety of
local citizens. Intensity has been evaluated with regard to all ten components of intensity
described in 40 CFR 1508.27, including with regard to historic and cultural resources. Most
notably, see the sections on the Olympic Coast National Marine Sanctuary and Wildlife Refuges.

23. The Draft EA failsto discuss the impacts of Makah whaing on non-protesting individuals (including
children) who may witnessawhde being killed. Thisisa potentid impact to the human environment
which must be considered under NEPA.

NOAA recognizes that many individuals may not want to witness a whale hunt. NMFS does not
believe, however, that thisis an impact that must be considered in the EA. See also the
response to comment J1 and Section 5.11.

24. The EA does not conclude one way or the other whether the proposa will have a sgnificant effect
on the environment as mandated by regulations.

The Draft EA discussed and analyzed a range of alternatives. The determination whether
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alternatives will have a significant impact on the environment was not made until after the final
document was prepared. In this case, NMFSdetermined from the Final EA that the proposed
action will have no significant impact.
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Section D - Comment Period / Public hearing

1. Why did NMFS only alow a 30-day comment period? Thirty daysis not sufficient time to andyze
the lega and scientific issues.

NEPA regulations do not require agencies to allow for public comment on an environmental
assessment; 40 CFR 1501.4(b) states that agencies should involve the public to “ the extent
practicable in preparing [ environmental] assessments.” NMFSdecided to provide for a public
comment period to allow the public an opportunity to review and provide comments on this
document. NMFS believes that a 30-day comment period, including one public hearing,
provided adequate opportunity for public comment.

2. The abbreviated public comment period in this case strongly indicates a determination by
NOAA/NMFSto issue a FONSI prior to the sart of the spring gray whale migration so that the
Makah may resume hunting immediatdly.

NMFSdid not consider the 30-day public comment period to be an “ abbreviated comment
period.” Asexplained in the response to comment D-1, NMFS went beyond the requirements of
NEPA and CEQ regulationsin allowing for public comment on the Draft EA. At the time that
the Draft EA was completed, NMFS had not yet determined whether a FONS would be made or
whether an EISwould need to be prepared. NMFShad not made determinations as to when the
analysis would be completed nor had it decided whether the Makah Tribe would be issued a
guota to resume its hunt in 2001 and 2002.

3. Why did NMFS conduct the public hearing in Segttle, and not on the Olympic Peninsula, or better
conduct two public hearings?

NMFSwas not required to hold a public hearing on the Draft EA, but chose to do so to allow
additional opportunity for the public to provide comments. NMFSwanted to select a site or
sites for the public hearing that would be most conducive to allowing individuals to present their
views without disruption. NMFSwas advised by local government officials that Port Angeles,
WA, was not suitable for providing a secure environment for this purpose.

4. The public hearing held on February 1% was biased towards the Makah tribe. The hearing opened
with many Makah being dlowed to talk during the time supposedly reserved for public officids. They
were not public officids. The Makah were alowed to speak for the first hour, roughly one-third of the
scheduled meseting time.

NMFS February 1, 2001, public hearing on the draft Makah EA was conducted in a similar
manner to other NMFS public hearings in that government representatives are routinely offered
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the opportunity to provide comments at the beginning of the event. In this case the Tribal
government selected its representatives. All comments were given equal consideration no
matter whether they were presented at the beginning of the hearing or at the end, and please
note that we extended the hearing until every citizen and group who wished to speak were given
an opportunity to do so.

Section E - Commercial Whaling I nterests

1. A Makah subsistence harvest undermines the IWC and CITES and has led to increased whaing
worldwide. Thisisevident by Japan’'s expansion of its research whaling program, Japan’s continued
effort to obtain a quota for smdl-type coastd whaling, Norway’ s and Japan’ s efforts to downlist whae
populationsin CITES, Norway's continued commercid harvest and intention to export whae
products, the IWC' sfailure to adopt a South Peacific Sanctuary, progress on the Revised Management
Scheme, Japan’ s lifting a ban on the hunting of bottlenose whaes, and the establishment of the World
Council of Whders.

NOAA does not perceive any causal connection between U.S. support of the Makah harvest and
decisions by other governments or international organizations. The United States has long
supported aboriginal subsistence whaling, and has submitted requests for bowhead quotas for
use by the Alaska Eskimo Whaling Commission for more than two decades. The addition of a
second aboriginal group has not affected the U.S delegation’s positions on research whaling,
commercial whaling or international trade in whale products, CITES downlistings, whale
sanctuaries, or any other issue. The U.S delegation continues to work constructively and
effectively with other IWC and CITES del egations on these matters.

2. The Makah are intending to pursue commercia whaling. Public statements by the Makah and even
the Makah Tribe' s Whaling Proposal of May 5, 1995 indicate thet they believe they have the right
under the treaty to harvest whaes for commercid purposes. The EA ignores this fact and does not
consder this an interim step toward commercia whaling, as the Makah request states.

This EA covers the effects of granting or denying aboriginal subsistence whaling quotas for 2001
and 2002 only — a time period during which the Makah Tribe intend to limit any whaling to
cultural and subsistence purposes. What the Tribe might seek in the future, and how the U.S.
Government might react to a completely different proposal, are matters of speculation.

3. TheFina EA should discuss the Makah's public statements that they wish to conduct commercid
hunts for severa species of marine mammas (including cetaceans, sedls, sea lions, and sea otters) and
to build a processing plant on the reservation. While this Draft EA is an assessment on the
environmenta impact of the gray whae hunt, the Makah' sinterest in harvesting other marine mammals
is highly relevant to any environmentd analyss.
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NMFSis not aware of any intention by the Makah Tribe to begin harvesting additional species of
marine mammals in the near future. Furthermore, this EA islimited to the environmental
impact of a subsistence hunt on gray whales for the years 2001 and 2002.

4. The Draft EA failsto mention that the gray whale was taken off the Endangered Specieslist upon
the urging of the Makah.

Section 4.2 of the Final EA has been revised to indicate that the Makah Indian Tribe supported
removal of the gray whale fromthe list of endangered species. In addition, NMFS has clarified
in Section 2.1 of the Final EA that the Tribe believesit has the right under the Treaty of Neah
Bay to conduct commercial whaling, but confined its request to NOAA to a ceremonial and
subsistence harvest.

5. The Agency mided the IWC regarding the Tribe's ongoing interest in commercia whaling, despite
the documentation of the Makah's commercid interes.

Prior to requesting a quota from the IWC, the Makah Tribe renounced any interest in
commercial use of the products of the subsistence hunt through the year 2002. NMFS presented
the IWC with documentation of the aboriginal subsistence need of the Makah Tribe and
requested a gray whale quota on the Tribe's behalf for 1998-2002. The IWC granted the
aboriginal subsistence gray whale quota on the basis of this documentation.

6. The Find EA should make reference to any potentia for renegotiation between the Makah and
NOAA on the issue of commercid whding by the Makah.

The Tribe has renounced any interest in commercial use of the products of any subsistence hunt
through the year 2002. Since commercial whaling is neither contemplated nor allowed under
any of the alternatives, there is no need to address thisissue further in the Final EA.

7. The future whaling ambitions of the Makah tribe, including their commercid interests, must be
considered before the U.S. Government proceeds. The U.S. Government should require that the
Makah sign a contract forbidding any commerciad whaling before proceeding.

See response to comment M-7. NOAA and the Tribe had signed a cooper ative agreement in
1997 that forbids any commercial use of the products of a subsistence harvest. That provision
would be repeated in a new cooperative agreement, and appears in the Tribe’ s management
plan.

8. The Makah only agreed to temporarily forego commercia whaing based on a government promise
that, in time, it would address the gray whale listing under CITES and take whatever other actions
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necessary to accommodate the Makah' sinterest in commercid whaling. The government’s pogition
againg downligting from CITES Appendix | is contrary to its position alowing the Makah to hunt gray
whdes, the government may not adhere to its defense of the Appendix | ligting if its ultimate objectiveis
to dlow the Makah to engage in commercia whaing.

NOAA denies that any government official ever promised the Makah Tribe that the United
Sates would take any action to facilitate commercial whaling by the Tribe. To the contrary,
NOAA and other Federal agencies have made it clear to the Tribe that they would not support
commercial whaling by any U.S. citizen. The U.S position, articulated and strongly advocated
at the last three CITES conferences, is that CITES should retain all whale populations on
Appendix | at least until the IWC compl etes the Revised Management Plan for commercial
harvest of baleen whales. There isno inconsistency between this position and support of an
aboriginal subsistence harvest.

9. The EA ignores well documented connections between the Makah Whaing Commission and
commercid whding interests in Japan and Norway. The EA ignores the fact that Japan supports
Makah whaling because it supports their efforts within the IWC to gain a quota for their coastal
populations, which may have amuch stronger claim of cultural whaing than the Makah. The U.S.
Government has created de facto support for anew category of “culturd” whaing. The Statement in
Section 5.1 (“On abroader scale, officid recognition that traditional whaing activities such aswhaling
are culturdly vauable, despite their controversid nature, would be reassuring to Native Americansin
generd”) is dangerous.

See response to comment E-1.

10. The Draft EA ignores the fact that the World Council of Whaers proposed potlach ceremoniesto
enable the Makah to export whale parts to Canada where they could be sold on the world market.
Why did NOAA fail to mention in the Draft EA the potentia for the Makah's whding to simulate
world trade in whale parts?

Potlach ceremonies are a Makah Tribal tradition. Asexplainedin the response to comment E-
13, international trade in this meat would be a violation of domestic laws. The Makah Tribe's
Management Plan requires that whale products be used exclusively for local consumption and
ceremonial purposes and prohibits the sale of whale products, except that involving the domestic
sale of traditional handicrafts.

11. Mesting notes from April 1995 clearly illudtrate the Agency’ s knowledge of the Makah's
commercid interests. The Agency has attempted to defend this memo by claiming that either: 1) the
information did not come from an officid representative of the Tribe; 2) that the information was
misinterpreted in the meeting; or 3) that the Makah have now promised not to whale commercidly so
the memo isirrdevant. It seems more than ironic that the Makah Tribe notified NOAA of their intent to
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conduct a subsistence hunt just 8 days after this April 1995 meeting took place.

The Tribe has renounced any interest in commercial use of the products of any subsistence hunt
through the year 2002.

12. The Draft EA does not address the likely prospect of whale meat from a Makah hunt being
smuggled and sold to Japan for usein its domestic commercid markets. Thisisof particular concern
given the Tribe sfishery contract with Supreme Alaska Seafoods, which is co-owned by a Japanese
company that has been connected to whale smuggling operations. This company, Talyo Fisheries Co.,
is aso co-owner of the of the Japanese whaling fleet that whaes under the guise of scientific research.
These connections should be disclosed in the EA.

NMFS has no reason to believe that meat from the aboriginal subsistence hunt would be
smuggled and sold to Japan. This practice would be illegal and punishable under U.S and
Japanese law.

13. The commercid use of whae productsis forbidden in the United States Asareault, if the Makah
Tribe were to kill whaes for commercia purposes, the only option for the Makah Tribe would be to
engage in internationd trade. Thiswould bein violaion of the 1855 Treaty of Nesh Bay, where the
Tribe is forbidden to trade outside the United States. This would violate domestic and internationa law
and would violate the IWC's commercid whaing moratorium.

NOAA agrees that the Tribe may not engage in international trade. The Makah Tribe does not
intend to kill whales for commercial purposes during the subsistence hunt covered by the EA.
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Section F - Gray Whale population and food supply

Gray Whale Mortalities/Calving

1. The EA fallsto take into account the darming gray whae mortdities of the past years, 273 in 1999
and 291 in 2000 (up to June). It ignores that the IWC Scientific Committee moved ahead by ayear a
new assessment to 2002 of the gray whale stock due to the mortality and decrease in calving.

The EA notes the stranding events in 1999 and 2000 (see Section 4.2.9) and low calving ratesin
these two years (see Section 4.2.1). The reported strandings were 5-13 times mor e than reported
from other years, but it is not clear how much this has changed the latest available abundance
estimate (from 1997/98). Section 4.2.9 includes comments from the Scientific Committee of the
IWC regarding the high mortality rates. The strandings and reduced calf counts will not have
changed the size of the entire population to the point that an allowance for a subsistence take of
five whales would significantly harm the remaining stock.

2. The 274 whales found stranded between December 1998 and September 5, 1999 may represent
only thetip of theiceberg in terms of strandings. According to Heyning and Dahlheim (1994), the total
number of undocumented gray whale mortalities could have approached 5,480 animas. There should
be statigtical criteria as to how many whales are represented by each whae found dead.

Heyning and Dahlheim (in press [not 1994]) include data from 1975-89 only, not from 1999.
However, these authors did estimate that less than 5% of all strandings are reported. This
calculation was based on Reilly’s (1987) total mortality estimates of 8% of all males and 5.4% of
all females (i.e., 1,407 whales in 1987/88 when the abundance was 21,000 whales) relative to the
number of stranding reports actually received. Since then, reporting rates have improved due to
an improved stranding network from California to Washington and increased interest on the
part of the public. Thus, itislikely that in 1999 and 2000, stranding rates represented well more
than 5% of the total mortalities, that is, well less than 5,480 animals. There are many variables
to consider in trying to correlate the number of strandings to the total number of mortalitiesin a
given area for a specific period. For instance, some locations—such as California—have a high
probability of reporting relative to each whale that strands, whereas other locations—such as
Alaska and British Columbia—have a very low probability. Flotation of a carcassis affected by
temperature, salinity, and blubber thickness; and whether or not the carcass reaches the shoreis
affected by sea currents, distance from shore, and coastal features.

3. The Draft EA provides no information concerning strandings that occurred in the United States after

June 10, 2000, or in Mexico after March 2000. The Find EA should include more recent information
on gray whale strandings.
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The Final EA includes the most up-to-date information on gray whale strandings.

4. The Draft EA shows adrastic reduction in the number of gray whae cavesin the past two years,
but uses data from 1995 when stating that there has been an increase in sighting of migrating calves.
(Section 4.2.2) Also thisdrop in caf production is not addressed.

Section 4.2.2 describes an increase in sightings of calves during the southbound migration as a
function of migratory timing, not of increased calving rates. Infact, thisincrease in sightings
continued through 1998 (Rugh et al. 1999a), which is the last year these calf counts have been
reported from the NMFS census of the southbound migration. Calf counts conducted by NMFS
during the northbound migration are addressed in Section 4.2.1. The latter counts are used as
the index of the proportion of calves in the population.

Population Estimates

5. Why aren’'t abundance estimates provided for 1999 and 2000 if calf production rates are provided
for these years?

Abundance estimates of the Eastern North Pacific gray whale population are based on a census
conducted by NMFS during the southbound migration from mid-December to mid-February in
central California. However, the census does not occur every year, and no counts were by made
NMFS during the winters of 1998/99 and 1999/2000. Calf production rates are based on counts
made by a different NMFS project conducted during Phase Il (the latter part) of the northbound
migration, when mothers and calves are seen. This project has been conducted during each of
the last 8 years.

6. The statement in 4.2.10 of the Draft EA that “without new survey datato directly assess abundance,
it isnot possible to make conclusions regarding any changes in the status of this stock relaive to the last
assessment” is non-precautionary because it implies that there would be no changes in management
based on the recent mortality events and decreased caving. The Finad EA should be modified to
diminate thisimplication.

As noted in the response to comment F-1, the strandings and reduced calf counts are not likely
to have changed the size of the entire population to the point that an allowance for a subsistence
take of five whales would have a significant effect on the remaining stock.

7. The age of the data considered for the conclusion of the March 16-17 workshop should be noted,

that this workshop occurred before an additiona year of high mortality and low calf numbers, and the
minority opinions at the workshop should be noted.
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The workshop sponsored by NMFS on March 16-17, 1999, concluded the 5-year review of the
status of the Eastern North Pacific stock of gray whales, as per Section 4(g) of the ESA. The
final report (Rugh et al. 1999) included information gathered until June 16, 1999; accordingly, it
does not contain data after that date. This Final EA does include more recent stranding data.
Given the available information and the classification directives given under Section 16 U.S.C.
1533(a)(1) of the ESA, the 28 workshop attendees made an overwhelming consensus that there
was no reason to reverse the October 1993 opinion of the Gray Whale Monitoring Task Group
that this stock of whales did not meet the criteria of an endangered or threatened species.

8. The Fina EA should include a summary of the most recent data regarding the gray whae's
population dynamics, snce the status review is now two yearsold. If the 1997/1998 survey data are
the most recent data available, then the Find EA should explain why thisisthe case.

NMFSdid not conduct a census of the gray whale popul ation between 1998 and 2000. A census
was conducted in 2000/01, but the final analysis will not be available for several months (see
Section 4.2.1. of this Final EA). NMFSdoes not conduct a census every year because abundance
estimates made 2-3 times every five years are considered adequate to monitor this population.

9. The Draft EA dates that “the eastern North Pacific stock of gray whales has been increasing in
recent years.” This statement ignores the statement in Section 4.210 in which the Draft EA datesthat
the IWC SC concluded that the high mortality and decreasing calf production in 1999-2000 “could
have caused an overal decrease in the abundance of this population.”

The best available trend analysisis based on data from 1967 to 1996 (Buckland and Breiwick, In
press). Thisshowsa nearly linear increase in the abundance of this population. The IWC SC
comment indicates that the high mortality and low calf sighting ratesin 1999 and 2000 “ could”
have decreased the abundance, but thisis a speculative comment. The EA must be developed on
the best available evidence. A conservative approach would be to allow that the abundanceis
no longer increasing, or may actually have decreased to some degree in the past two years, but
thisis probably a function of limitations in natural resources as the whale population finds an
equilibrium after approaching its carrying capacity; therefore, this kind of change would not
affect a quota. (See also the response to comment F12).

10. The Draft EA must discuss the implications of the next stock assessment not being conducted until
2002, which may not be in time for the NEPA analysis and the new IWC request.

As noted in response to comment F-8, a census was conducted in 2000/01 and the final analysis
will be available later this year.

11. Where isthe evidence of the aerid population studies that NMFS has been undertaking?
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NMFS has not been conducting abundance estimates from aerial studies; however, there were
several projectsin recent yearsinvolving aerial surveys of gray whales. 1) Aerial surveys were
used to determine the offshore distribution of whales relative to shore-based observers
conducting the gray whale census (see Section 4.2.1; Shelden et al. in press). 2) NMFS
conducted six aerial surveys off northern Washington in the winter of 1998/99 to assess
migration timing and distance from shore (Section 4.2.2; Shelden et al. 1999). 3) NMFShas
been conducting aerial photogrammetric surveys of migrating gray whales since 1997. The
focus of this work has been to determine whether reproductive and nutritive condition of
migrating whales can be determined from analysis of measurements taken from vertical aerial
photographs. Preliminary results of these efforts have been reported at Marine Mammal
Conferences at Monaco and Hawaii, and a draft manuscript documenting the success of the
technique is currently going through the scientific review process.

12. Dueto thelarge mortdity rate over the recent years, the population cannot possibly be at the
claimed 26,000 leve.

The 1997/98 whal e counts conducted by NMFSresulted in an abundance estimate of 26,635
(95% log-normal confidence interval = 21,878 to 32,427). If the population continued to
increase at the documented rate of 2.5% per annum (SE= 0.3%), then currently (2001) there
would be roughly 28,000 gray whales. However, NMFS believes the eastern North Pacific
population isat or near its carrying capacity. Therefore, NMFS expects the average rate of
mortality to increase and the average rate of reproduction to decrease, until the population is at
equilibrium. See Section 4.2.1. of the Final EA for information on recent census.

13. Thetablein the EA on gray whae population indicates that the gray whae population increased
from 17,674 to 26,635 in 6 years. Thiswould represent an average population increase of 8.25% per
year, while in the previous 15 years the increase was only 2.05% per year. Thisis an one example of
how flawed these population estimates are.

There are acknowledged variations in abundance estimates between years, but the most
dramatic is the low estimate made in 1992/93 relative to the preceding and following years. The
results from this season have been explained as problematic due to possible changesin the
proportion of the population passing the census station, unusually poor sighting conditions, or a
missing source of variation (Laake et al. 1994). Correcting for these conditions or ignoring the
results from 1992/93 would elevate, not depress the overall abundance estimates and trends.
Nowhere in the EA or elsewhere isthere a suggestion that the abundance hasincreased at a rate
of 8.25% from this anomalously low estimate (17,674) to the highest available estimate (26,635).
Instead, the trend referred to in Section 4.2.1 is based on 16 years of data (Buckland and
Breiwick, in press) not two.

14. 1t seems odd that the 1997/1998 data used in the Draft EA was not even mentioned in the 1999
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SAR.

Because gray whales are not considered a strategic stock under the MMPA, the Stock
Assessment Reports (SARS) are updated every three years, or asimportant new information
becomes available. The SAR included in the 1999 NOAA Technical Memorandum was last
updated in July of 1998, and thus did not include information from the 1997/1998 data. These
data were, however, included in the 2000 SAR.

Migration

15. More information is provided in the Draft EA on the southward migration, which the Makah are
lesslikely to hunt, than on the northbound migration. More information on the northbound should be
included.

Available information on the timing of the northbound migration through the Pacific Northwest
isincluded in Section 4.2.2. of the Final EA.

16. NMFS has not adequately addressed the problem of the timing, dates, and area of the migration.
The past hunt dlowed the Makah to hunt “migrating whaes’ even when sound science a the time
indicated that those dates had no bearing on the redity of the gray whale migration.

The gray whale hunt in 1998, 1999, and 2000, was structured with the intent of targeting
migrating whales. This was accomplished by setting time and area restrictions for the hunt using
the best available scientific information. Recent scientific information indicates that the
expected period for the migration off Washington is the beginning of December to the beginning
of June. NMFS has used the best scientific information available in preparation of this EA and
in selection of the preferred alternative.

17. The EA disregards 30 years of studies of gray whae migrations off the coast of Washington and
ingtead uses sudies from Alaska and Cdiforniato “indicate’ and “expect” times of migration in
Washington. Thisis speculation and ignores long-term, peer reviewed science because it does not
support NOAA'’s position.

NMFSis not aware of any 30-year study of gray whales off the coast of Washington. All
available reports of systematic counts through parts or all of the southbound migration are
summarized in Rugh et al. (1999b), including counts done in Washington. Very few seasonal
distribution studies have been done throughout the northbound migration except in California.
See response to comment F-15.

18. According to Dr. Jm Darling the soring migration comesin two waves, with the second smdler
wave in May and June conssting dmogt entirely of cows with caves. The proposed hunting seasons
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therefore are completely flawed.

The EA references that the second wave of the northbound migration consists primarily of cows
with calves. The Management Plan requires that Makah whalers avoid striking any whale that
may be accompanied by a calf. Timing of the northbound migration in Washington and British
Columbia may vary fromyear to year in respect to the proportions of females with calves
present during certain months. Observations during the Makah huntsin May of 1999 and 2000
indicate that many of the whales in the vicinity were single, large adult-sized whales without
calves.

19. Current rules prohibit killing amother with acaf. However, in Section 4.2, the seasond window
for thefdl dlowsfor hunting on the early parts of the migration which is made up of pregnant femaes.
The effect of the Makah take a pregnant femae with a femae fetus has a compound effect of future
population. The window should be narrowed and if a pregnant femae is taken it should count as two
whaesfor the quota.

Hunting during the fall period would not necessarily result in taking pregnant females

since a certain proportion of the whales present would be males, subadults, or a part of the
Pacific coast feeding aggregation. Even if pregnant cows were taken, the IWC does not
specifically prohibit such taking, nor does it count pregnant females as two animals against any
given quota.

20. The period for the spring hunt in April through June would target migrating femaes with calves, or
resdent whales,

Female gray whales with calves could be present in Washington during April through June,
but their actual proportion relative to the general population during this time is unknown.
Females with calves would be easily avoided by whalers since the calves generally stay quite
close to the females and are easily visible.

21. TheEA falsto definewhat isacalf.

IWC regulations prohibit the take of acdf or of afemae accompanied by a caf (referred to as
‘mother-caf pairs). IWC regulations do not have aformad definition for a*“ caf.”

Potential Biological Removal (PBR)

22. Thesummary in the Draft EA regarding human-caused mortdities needs to be clarified.

Specificaly, how did the Agency arrive a the annual average subsistence harvest of 76 gray whaes? It
would be more appropriate to use the figures presented in Section 4.2.4 - 122 whaesin 1998 and 124
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in 1999.

The estimated annual level of human-caused mortality and serious injury of 83 gray whalesis
taken from the most recent stock assessment report for eastern North Pacific gray whales
(Ferrero et al. 2000). Thisestimate is based on a 5-year average (1993-1998) of human-caused
mortality and seriousinjury. The average human-caused mortality and serious injury of 83 gray
whales includes an annual average of 6 from commercial fisheries, 76 from subsistence harvest,
and 1 from ship strikes. Asfor the abundance estimate, Ferrerro et al. 2000 uses an average
human-caused morality and serious injury from 1993-1998.

23. The Government’ s discussion of the PBR for the gray whale is inaccurate and resultsin aPBR
which, if met, would drive the gray whae to extinction. The remova contemplated in a PBR should
indude dl forms of mortdity, including human-caused mortdity from entanglementsin fishing gear, ship
grikes, strandings, daughter, disease, oil and gas exploration in the Arctic feeding grounds,
development, harassment by boaters, and globa warming or other reasons, and should account for
undocumented mortality (e.g. extrapolations based on strandings).

The estimated annual human caused mortalities are from Marine Mammal Sock Assessment
documents (See Ferrero et al. 2000 for gray whale assessment) which include the best available
information on sources of mortality. Human-caused mortality from entanglements in fishing
gear (including those resulting in stranded animals), from subsistence harvest, and from ship
strikes are included in the calculation of the PBR. There are no documented mortalities or
serious injuries which have resulted from oil and gas exploration, development, harassment by
boaters, or global warming. Based on the current population level and rate of increase of this
population, it seems reasonable to assume that these have little, if any, negative cumulative
impact on the population.

24. We question what the implications are for management if some or dl of the stranded gray whales
from the last two years were the result of human activities. In this case, the gray whae deaths would be
considered other than “natural mortalities,” and the PBR may have been reached or exceeded for the
last two years.

There is no evidence that the increased number of stranded gray whales was caused by anything
other than an increase in the natural mortality rate.

25. The Draft EA cannot accurately set a PBR without taking into account gray whale strandings and
the decreasein calving.

Natural mortalities are taken into account in the PBR calculation.

26. The gpplicahility of PBR isredtricted to Sections 117 and 118 of the MMPA and relates only to
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the taking of marine mammads incidenta to commercid fishing operations. The Agency should darify in
Section 4.2.1 of the Draft EA the gpplicability of the PBR concept in the MMPA and to explain why
such an analysisis appropriate in this case.

Sections 117 and 118 of the MMPA establish a long-term regime governing interactions between
marine mammals and commercial fishing operations. Section 117 of the MMPA requires NMFS
to prepare and periodically update marine mammal stock assessment reports. Among other
information, these reports are to include a potential biological removal level or PBR. Section
118 of the MMPA requires that commercial fisheries be classified according to their level of take
of marine mammals relative to PBR and that NMF S reduce mortality and seriousinjury in
commercial fisheries below PBR.

The PBR framework was developed in order to comply with Sections 117 and 118. Although the
PBR concept is generally limited to takes by commercial fisheries, NMFS believed that it would
be useful in this EA as a means of evaluating potential effects of Makah whaling on the Pacific
coast feeding aggregations. As discussed in Section 4.2.3 of this EA, the best available scientific
information does not indicate that the Pacific coast feeding aggregation is a biologically distinct
group of animals; however, in order to take a very conservative approach, NMFStreats the
Pacific coast feeding aggregation as a separate management unit in this EA and evaluates the
effects of takes using the PBR framework. This approach is consistent with that used by Quan
(2000). An alternate approach would be to analyze recruitment into the feeding aggregation;
but, with the recent information on the expanded range of the Pacific coast feeding aggregation
from California to Alaska in areas that have not been routinely surveyed, such analysis would
require assumptions on non-surveyed areas resulting in high levels of error; therefore, this
approach was not used in this EA.

27. The PBR caculation is only as good as the population estimate that isused. The population
estimates used in the Draft EA are questionable and the 1997/1998 seem impossible given the
1995/1996 data.  We question how this PBR would be effected if a more recent abundance estimate
were substantially lower than the 1997/1998 estimate.

See response to comment F-13.

28. The PBR is based on a maximum theoretical net productive rate of 0.053 used in the Draft EA is
more than double the current observed rate of increase. The 1999 Alaska SAR recommended that
0.04 be used as the Rmax for this stock. NMFS apparently justifies the 0.053 value with a paper by
Ferrero which was in preparation at the time of completion of the Draft EA and therefore unavailable
for anayss by commenters.

The Ferrero et al. (in prep) reference refers to the draft Sock Assessment Reports, which were
released for public review and comment ( Notice of Availability published May 18, 2000; 65 FR
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31520) when the Draft EA was written. The PBR level in the final SAR for gray whales used a
maximum theoretical net productivity rate of 0.047, which isused in thisFinal EA. Thisvalueis
based on an analysis by Wade (in press), that determined that Rmax is 0.072, with a 90%
probability the value is between 0.039 and 0.126. The value of 0.047 is the lower 10" percentile
of thisrange.

29. The PBR calculation does not make sense. Why shouldn’t the PBR be based on adult femaes
since only adult females can produce young? If PBR isintended to provide asafe leve of removd, it
would make more sense to use the one-half of the observed rate of increase rather than the maximum
theoretical rate of increase.

A value for a marine mammal stock's PBR level is calculated, as specified in the MMPA, by the
product of two population statistics (a minimum population estimate of the stock and one-half
the maximum theoretical or estimated net productivity rate of the stock at small populations)
and a recovery factor. The concept of PBRis based on well-founded theory in population
ecology, and the concept and its implementation by NMFSis thoroughly described in the peer-
reviewed literature (Wade, P. 1998. Calculating limits to the allowable human-caused mortality
of cetaceans and pinnipeds. Marine Mammal Science 14:1-37).

30. Any proposed human takes of these whales would need to occur near the end of ayear after a
determination is made as to whether the PBR had already been exceeded.

PBRs are not determined based on only one year of data, but rather represent an average of
takes over several years. Asdescribed in Section 4.2.1, PBR calculations (Wade and Angliss
1997) and performance simulations (Wade 1998) have been based on the concept of averaging
mortality over a given time period. In many fisheries, estimates of mortality are subject to error
and are often not conducted annually; these estimates are typically averaged over several years
(Wade and Angliss 1997). Therefore, in assessment of impacts on the population, NMFS does
not restrict its assessments of quotas to annual values. Aslong as the average over the three-
year period islessthan the PBR, the take should be considered sustainable within the framework
of the PBR management strategy (\Wade and Angliss 1997).

31. Sincethe gray whale population is not fully recovered, the Agency should use areduced recovery
factor of .85, .90, or .95.

Recovery factors for non-listed stocks are set between 0.5 and 1.0. NMFSchose to set the
recovery factor for gray whales at the upper end of this range because the population has
continued to increase while undergoing removals due to subsistence harvest (Wade and Angliss
1997). Thisrecommendation has been supported by the Alaska Scientific Review Group.

32. Section 4.2.6 of the Draft EA concludes that because fishery-reated mortdity of gray whaes from
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the eastern Pacific stock islikely below 10 percent of the PBR for the stock, it “can be consdered
sgnificant and gpproaching a zero mortdity and seriousinjury rate” The Agency should remove this
gatement, asis has not yet established criteriafor determining what congtitutes a zero mortaity and
serious injury rate under the MMPA.

This statement was taken from the 2000 Alaska Stock Assessment Reports. For clarification, the
reference to zero mortality rate has been removed in the Final EA.

Benthic Amphipods

33. NEPA regulations require that “environmental information is available to the public officids and
citizens before decisions are made and before actions are taken,” yet the Draft EA ignoresinformation
criticd to thisdebate. The Draft EA provides virtudly no information about the status, hedth, quantity,
and qudity of gray whae habitat and, in particular, gray whae food supplies.

Although research has been conducted on gray whale food preferences, feeding locations, prey
density, energetics, etc. (see Jones et al. 1984; Rice 1986; Rice et al. 1984; Rice and Wolman
1971), at best, these studies are sketchy approximations of what NMFS estimates are the
resour ces available and needed by gray whales. The best evaluation is done by measuring the
health of the stock. High abundance, upward growth, and high calf productivity are good
indicators that the whale stock does not have serious resource limitations. On the other hand,
when abundance is reduced and calf productivity drops, we may be receiving signals that the
population has approached the carrying capacity of its environment (e.g. Reilly 1992; Le Boeuf
et al. 2000).

34. The EA failsto take into account current evidence indicating the collapse of the benthic amphipods
inthe Bering Sea. While Makah whaing will not impact the gray whaes benthic food supply in the
arctic, whaefood supply is critica to the population heglth and the biologica sgnificance of whae
daughter. NMFS must disclose and evaduate is that the amphipod populations have collapsed in certain
aress, that gray whae stranding and starvation rates have substantidly increased while birth rates have
subgtantialy decreased and that globd warming and El Nino events will continue to modify the
structure, abundance, composition, and even the existence of benthic amphipods with the critica gray
whale feeding ground. The falure of NMFS to include discussion of benthic amphipods in the Bering
Seais even more egregious consdering that it hosted a Bering Sea Ecosystem Workshop in December
1997. The Draft Five Year Monitoring Plan for the Gray Whale recommended a study to determine
the status of benthic amphipod standing stock in the summer feeding range of the Bering and Chukchi
Seas. These studies have not been undertaken.

See response to comment F-33. Although there are indications that there may be fewer benthic

amphipods at some sites in Alaskan watersin recent years relative to samples taken in previous
years, this haslittle bearing on the proposed take of several gray whales by the Makah in
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Washington. If results from these samples are taken to mean a generalized reduction in resource
options (as presented by LeBoeuf et al. 2000), then the appropriate logic would be that the
current population of gray whales exceeds its current carrying capacity, i.e., there are too many
whales relative to the limited resources. Comments on “ the gray whales' predilection to forage
widely for suitable prey species’ are made is Section 4.2.3 in the Draft EA. Moreresearch
towards defining the limitations of resources of gray whales is important to better under standing
the full ecological picture, but funding limitations have prevented expansions of research in this
area.

35. No quota should be issued to the Makah until these studies on benthic amphipods have taken
place.

As indicated in the responses to comments F-33 and F-34, although there are indications that
there may be fewer benthic amphipods at some sites in Alaskan watersin recent years relative to
samples taken in previous years, this has little bearing on the proposed take of several gray
whales by the Makah in Washington.

Other

36. The 1999 Status Review of the North Pacific Gray Whale population notes that the population
may be vulnerable to commercia or indudtria developments. The Find EA should discuss such

impacts.

Section 4 of the EA includes a discussion of the factor s effecting eastern North Pacific gray
whales.

37. Section 4.2.5 of the Draft EA gives excessive prominence to the potentia impact of killer whale
predation on gray whales. It serves no purpose other than to foster a negative perception of killer
whales. Theissue is addressed adequately in the first two sentences of this paragraph; the remainder of
the paragraph should be deleted.

The content of the second paragraph in Section 4.2.5 isto express that killer whales have been a
persistent and important presence in the evolution of gray whales (as described in Corkeron and
Connor 1999).

38. NMFS rushed publication of the Draft EA enabled it to ignore the most current data on the gray
whale population, specificaly the results of the November 2000 scientific workshop in Santa Cruz, CA.
The results of the November 2000 scientific workshop in Santa Cruz should be included in the Find
EA.
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Currently, no published report is available from the workshop held in November 2000, therefore,
conclusions drawn from this meeting could not be incorporated in the Draft EA. Also, this

wor kshop was designed as a modeling exercise with the primary intent to identify areas needing
mor e research; thus, the workshop topics are not directly applicable to the EA.

39. A five-year plan to monitor the status of a stock after delisting is required under Section 4(g) of the
ESA, yet the Makah were given permission to hunt before this monitoring was complete.

The required monitoring period was for the five years following the official delisting on June 16,
1994 (59 FR 31094). Accordingly, the status review summarized in Rugh et al. (1999a), which
includes information through June 16, 1999, concludes this monitoring period. Therights of the
Makah to have a subsistence take can still be accommodated during this monitoring period..

40. It isdtated in Section 4.2.9 that at the 52" IWC meeting the results of “astudy” reported that a
st facility in the San Ignacio lagoon would pose no threet to the gray whales who breed and cave
there. Section 4.2.9 should describe the reaction of the IWC or its Scientific Committee to the Urban
report and should indicate that there was considerable opposition to the project by severa groups
based on its potentia impacts to gray whales.

As discussed in the Draft EA, the proposed development of a salt facility in the San Ignacio
lagoon was abandoned; therefore, NMFS determined that it was unnecessary to include further
discussion of thisissuein the Final EA.

41. Since gray whaes are atransmigratory species, the U.S. Government should consult with the
governments of Mexico or Canada?

The U.S Government is not required to consult with the governments of Mexico or Canada on
this action, which isin accordance with U.S law and relevant international laws.

42. The Draft EA should ate in 3.1 the actua Makah hunting practices as they rlate to impacts on
whaes. Impactsto physcd, psychologica, and emotiona effects to the whades from the pursuit,
wounding and killing of individua whaes, whaes in the same pod, or in the audible vicinity has not been
evauated.

Section 5.3 of the Final EA includes a discussion of potential impacts of the hunt on gray whales,

including potential impacts of pursuit and attempted strikes of gray whales.

43. Under Section 5.3, the Draft EA dtates that “there would be no effects on the gray whae
population as described in Alternative 1.” The Find EA should reword to clarify that the effects on the
gray whae population are inggnificant, but not state that there would be no effects a dl.
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The Final EA has been revised to indicate that the proposed action is not expected to have a
detectable effect on the size or status of the eastern North Pacific gray whale population.
Section 5.3 of the Final EA discusses the potential impacts of the proposed action on individual
whales. These potential impacts are minimal.

44. Numerous researchers have noted the importance of deceased whaesin local marine food chains.
NOAA should determine the importance of these deceased whales from resident gray whale
populations on the ecosystem of the waters of Washington State before concluding there will be little
impact from Makah whding.

A dead whale can have a significant impact on a local environment, but this kind of
impact—-whether positive or negative—is sporadic, random, and very localized. The human
consumption of a whale will mean there is the absence of thisimpact in some location where the
whale may have otherwise died. It does not mean that there is a predictable change to an extant
environmental condition.

45. What isthe effect of the Russans excessive take of mature females and young whaes on the
future progenation capacity of the gray whae population?

The Russian take of gray whales from the eastern North Pacific stock has been estimated to slow
the potential recovery from 3.4% to 2.5% (Section 4.2.1). There has been a long history of
whaling from the eastern North Pacific stock of gray whales (see Section 4.2.4), yet despite these
takes, the population has recovered.

46. Basad on sound biologica and population dynamics information on the gray whae population
provided in the Draft EA, an dlocation of up to five gray whae per year for the Makah ceremonid and
subsistence needsis reasonable. The information in the Draft EA supports Alternatives 1, 2, and 3.

NMFES has identified Alternative 1 in the Final EA (which is a refined version of Alternative 2
fromthe Draft EA) as the preferred alternative.

47. The summary in Section 2.5.4 of the review by the Gray Whale Monitoring Task Group is
incomplete. The Find EA should note that the Group dso Sated the following: “ There was a consensus
among the workshop participants that the eastern North Pacific stock of gray whales should be
monitored for an additiona 5-year period (1999-2004), especidly as this stock may be gpproaching its
carying cgpacity.” The review recommended that monitoring should include examination of
environmentd parameters, induding the effects of climate warming.

The commenter is correct that the report of the task force also made this statement. NMFShas

not added this quote to the Final EA, as it deemed the existing text to be adequate and did not
believe that this statement added to the content of the Final EA. The full report of the Gray
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Whale Monitoring Task Group can be viewed at
http: //www.noaa.gov/CetaceanAssessment/cetacean.htm
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Section G - Pacific Coast Feeding Aggregation (PCFA)

1. Why did NOAA change the nomenclature for “summer resident” whaesto “Pacific coast feeding
aggregation” when the prior term has been used in scientific papers for over 30 years?

As explained in Section 4.2.3 of the EA, Pike (1962) first used the term * summer residents,” to
describe gray whales that occurred off British Columbia during June through September.
However, photo-identification studies show that these whales 1) move widely within and

between areas on the Pacific coast to feed in the summer and fall, 2) are not always observed in
the same area each year, and 3) may have several year gaps between resightingsin studied areas
(Calambokidis and Quan 1999, Quan 2000), so the term * summer resident” or “ seasonal
resident” isamisnomer. Asa result, this EA uses the term “ Pacific coast feeding aggregation”
to distinguish these gray whales from those that feed in the northern and western Bering
Sea/adjacent waters of the Arctic Ocean.

2. The Draft EA places emphasis on the fact that gray whales from the PCFA spend most of the year
in the vicinity of the Olympic Peninsula can range from Cdiforniato southern Alaska. An expanded
range of the PCFA animalsin no way diminishes their role in the local ecosystem or their need for
protection.

The EA appropriately summarizes the results of new photo-identification studies that show that
whales from the Pacific Coast feeding aggregation move between areas on the Pacific coast to
feed in the summer and fall.

3. Gray whales that remain adong the Pacific coast of the United States and Canada during the summer
should not be lumped together as the “ Pacific Coast Feeding Aggregation.” From a management
perspective, these “aggregations’ should be approached as separate units in order to be precautionary.

NMFS has taken a very conservative approach in this EA in applying the PBR concept to the
Pacific Coast feeding aggregation, despite the lack of scientific information to indicatethe
Pacific coast feeding aggregation should be treated as a separate stock. NMFShas received no
information indicating that it would be appropriate to further separate these gray whales into
smaller management units.

4. The PCFA should be treated as a separate stock or subgroup. The precautionary approach isthe
generdly accepted management practice until demongtrated otherwise. Thiswould be more consstent
with our understanding of the populations structure and more consistent with the conclusions of the
IWC's Scientific Committee. It isimportant to take the precautionary approach with this group of
animaswhichislikdy in the process of evolving genetic diginctions.

As indicated in the Draft EA, both NMFSand the IWC currently consider the eastern North
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Pacific gray whale population to be a single stock; to date, there has been no evidence to
suggest that the Pacific coast feeding aggregation should be treated as a separate stock. NMFS
istaking a very conservative approach in this EA, however, by treating the Pacific coast feeding
aggregation as a separate management unit for the purposes of evaluating the potential impacts
using the PBR framework.

5. It is possible that there gppear to be more resident whales because additiona surveys have identified
new summer resdent whalesin different areas aong the west coast of United States and Canada.

NMFS agrees that with each additional photo-identification study, more whaleswill be added to
the catalog, increasing the probability of finding matches. In addition, aswhalesrevisit thisarea
from time to time, the probability of being identified again goes up. Therefore, the list of whales
identified as a part of the PCFA will rise through time.

6. It isobviousfrom the data collected by Cascadia research that there are whales that return to this
area year after year and remain to feed.

As indicated in section 4.2.3, citing Calambokidis et al. (1994), there are many resightings of
gray whales in western Washington waters from year to year. However, these animals are not
necessarily restricted to specific areas and they do often move between areas (see answer to #9
below, regarding site fidelity).

7. Section 4.2.3 page 20 needs to be made clear that the 216 whales and the low proportion (36%)
known from previous years includes the 45 early season whaes (May) discussed later in the paragraph.

NMFS has revised this text in response to this comment.

8. In section 4.2.3 the evidence for dite fiddity isoverdated. Site fidlity sill exists, but on a broader
geographic scae than discussed here, and would be defined as high when evaluated on this broader
scae.

NMFS appreciates this concern about overstating “ site fidelity;” however, it may be noted that
the only statementsindicating real site fidelity were the gray whales visiting Puget Sound near
Whidbey Island and Everett, Washington, from March to May (section 4.2.2). Instead, the more
generalized comments (in section 4.2.3) are “ overall site fidelity may have been low,” and “ site
fidelity does not appear to be strong in the Pacific coast feeding aggregation and repeat
occurrences of whales at certain sites appears to be more related to availability of food (Darling
1998).”

9. The proposed harvest levels, which are within the range of 2.08 to 6.78, could exceed the PCFA’s
PBR if the true PBR is closer to the low end of the range. Thus, the use of these numbersto establish a
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range for harvesting isingppropriateif it isintended to imply thet a harvest level anywhere within the
range is necessarily safe and conservative.

As discussed in the Draft EA, the range for the PBR was based on the various parameters that
could be used to calculate the PBR. The proposed action would allow a harvest that is at the
low-end of the PBR.

10. Thelow end of the PBR-range caculated for the seasond resident whaesisless than haf the
maximum number of whales proposed to be killed in any one year of the Makah hunt. The Fina EA
must include a discusson of the implications of this potentid over-harvest of seasond resdent whaes.

As outlined in the Management Plan (Appendix 10.3) , the Tribe will limit the hunt to a total of
five strikes on gray whales from the Pacific coast feeding aggregation over the two years.

11. Section 5.2 does not discuss the fact that human-related mortaity could contribute to exceeding the
PCFA’s PBR.

Snce the incidence of human-related mortality among possible PCFA gray whalesis extremely
rare, NMFSdid not consider thisin the calculation of the PBR. Since the proposed action limits
the level of take to the low end of the PBR-range, NMFS believes that it is very unlikely that
human-related mortalities would result in exceeding the PBR. Should there be a possibility of
exceeding the PBR due to an unexpected incidence of human-related mortality, NMFSwould
reassess thisissue.

12. The population estimate of 157 isfor the entire summer resident population, so any PBR number
caculated using that number is not gpplicable to the summer resident whaesin or near the Makah
hunting area

The term “ Pacific coast feeding aggregation” is used in this EA to distinguish these gray whales
from those that feed in the northern and western Bering Sea/adjacent waters of the Arctic
Ocean. The Pacific coast feeding aggregation includes gray whalesin or near the Makah's
Usual and Accustomed hunting grounds; thus, the abundance estimate and PBR for this
aggregation are applicable to whales in this area. See response to comment G-3.

13. The Draft EA neglects to state that the impacts of a hunt on the seasonal residents depend on “the
recruitment mechanism that maintains the group” (Quan 2000).

Thereis no evidence that gray whales found in Washington water s form a cohesive group
maintained only through internal recruitment, i.e., matings and birthings entirely within a local
“population.” Instead, the available evidence indicates that these whal es explore feeding
options over a large area, from southern Alaska to northern California. Recruitment occurs as
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other whales arrivein the area.

14. The PBR for the resident whaes cannot be determined because their population is not known.

As described in the Draft EA, a PBR was cal culated based on the best available estimates of the
size of the Pacific coast feeding aggregation. The best available scientific information indicates
that this aggregation is not a biologically distinct group of animals.

15. Alternative three is unacceptable as the EA acknowledges that this dternative would exceed the
PBR for resident whales.

NMFS agrees that Alternative 3 may result in takes that would exceed the PBR for the summer
feeding aggregation.

16. The EA needsto be clearer on the timing of the hunts, since despite targeting migrating whales the
1999 hunt occurred when PCFA whales are known to be present.

See Section 3.1 of the Final EA.

17. Thereisno mention in the EA of assessing whether whales taken are part of the PCFA. Whdes
that are taken should be photographed and compared with the catalog of known PCFA whales.

NMFS agrees that photographing these whales would be useful as a documentation technique;
however, because of safety issues with a hunted whale, it may not be feasible for NMFSto take
pictures of these animals for photo-identification purposes.

18. Killing one or two resident whales may or may not affect their behavior, but it seems safeto
assume that it would be unlikely to encourage resdent behavior.

See Section 5.3 for a discussion of potential impacts on individual whales.

19. Whichever dternative is salected, NMFS should continue to research and monitor the gray whae
PCFA.

NMFS agrees and is continuing to conduct research on the eastern North Pacific gray whale
population and, specifically, on the Pacific coast feeding aggregation.

20. The Draft EA failsto disclose information about the scale and efforts associated with the various
surveys conducted for summer residents.
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The EA includes discussion of the most recent research on eastern north Pacific gray whales,
including the gray whales from the Pacific coast feeding aggregation. Additional details are
available in the 2000 Alaska Stock Assessment Reports (Ferrero et. al, 2000) and in the
references cited in the EA.

21. The statement that the resdent whales near Everett, WA remain only for the early part of the
feeding season isfadse. Asanaturdist on awhae watch vessd for Everett, in the 2000 season | saw
the same group of five whaes throughout the entire summer until August.

NMFS appreciates receiving this information. It should be noted, however, that the 2000 season
may be considered anomalous in the way gray whales were distributed. The available evidence
isthat in most seasons gray whales return to this area near Everett for only part of the season,
particularly from March to May (section 4.2.2; see Calambokidis and Quan 1999).

22. Allowing the Makah to hunt summer resdent whalesis opposed by scientific sudy and public
opinion.

NMFS recognizes that many constituents oppose the hunting of whales from the summer feeding
aggregation. As outlined in the EA, NMFShas a trust responsibility toward the Tribe and
believes that there is not a conservation need to limit the hunt to migrating whales. NMFS
believes that the proposed action will ensure that there is no significant adver se impacts on the
Pacific coast feeding aggregation.

23. The bottom of page 21 should be corrected to indicate thet it is hard to distinguish between PCFA
animas and migrants late in the northbound or early in the southbound migrations.

The text has been clarified.
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Section H - Other Wildlife

1. Theuseof U.S. Coast Guard helicopters to patrol at low atitudes over Lake Ozette has a direct
effect on the waterfowl and seabirds that occupy the lake surface. These include changesin flight and
feeding patterns, especidly in predatory birds such as the Bad Eagle which is an endangered species.
For this reason the paragraph in Section 5.1, page 42, about secondary effects needs to be
reevaluated.

That section of the Draft EA contains an analysis of the 2,000 foot ceiling and the impacts of
disturbance on these birds, which is considered minimal.

2. The conclusion on page 43 that there would be no affect on endangered sdlmonidsin the area has
limited basis. According to a Olympic Coast National Marine Sanctuary representative, no studies
have been made in the sanctuary waters on the Lake Ozette sockeye.

Olympic Coast National Marine Sanctuary staff have not been involved in analyzing impacts to
Lake Ozette sockeye to date, however, they concur with NMFSthat there is no reason to believe
that Makah whaling activity will affect endangered salmonids.

3. 1t would seem reasonable to assume that there would be an impact on the marbled murrelet
occupying the coastal strip between the OCNMS and Lake Ozette.

No impacts on the marbled murrelet can be reasonably anticipated. The only activity that could
potentially affect these birds are secondary effects associated with aerial disturbance, however
the restrictions on flying 2000 feet eliminate any potential impact. See Section 5.4. of the Final
EA for an analysis of potential impacts on ESA-listed birds in the area.



Section | - Safety

1. Section 4.1.4. of the Draft EA did not adequately describe the outcome of the implementation of the
MEZ and should discuss the potentid of injury to protesters. Clearly, the MEZ has the potentid to
increase safety concerns rather than to minimize them.

As discussed in Section 4.1.4. of the Draft EA, the Coast Guard has established the Regulated
Navigation Area and Moving Exclusionary Zone (MEZ) to address public safety and to provide
the Coast Guard enforcement authority to keep non-whaling vessels at least 500 yards away
from the whaling activity. The Coast Guard issued proposed and final regulations implementing
this RNA and MEZ and evaluated safety issues at that time. As noted in the Final EA, there
have been many violations of the MEZ, some of which have resulted in injury to the violators.

2. Thejet-skier run down by the Coast Guard boat entered the MEZ after the Makah Tribe failed to
make the requisite announcement over the marine radio asrequired in (33 CFR 165), but the Coast
Guard later stated that the radio announcement was no longer required for the MEZ to be in effect.
The Coast Guard regulations are summarized in Section 4.1 of the Final EA.

3. Theactions of the Coast Guard were violations of the Inter-Governmental Maritime Organisation
(IMO) Internationa Regulations for Preventing Collisons at Sea (1977).

The U.S Coast Guard has acted within its authority in establishing and enforcing the RNA and
MEZ for Makah whaling.

5. The Coast Guard's RNA cannot contain a wounded whale and poses a safety risk to recreational
Users.

The possible safety risks associated with a wounded whale are included in Section 5.7 of the
Final EA.

6. A large portion of Clalum County will oppose the potentid extension of the Coast Guard RNA to
the eastern extent of the Makah Tribe' s Usua and Accustomed grounds.

NOAA does not anticipate that the RNA will be extended at this time. NOAA under stands that
many citizens would oppose the extension of the Coast Guard RNA. Should the Coast Guard
propose the extension of this RNA, it would do so through a rulemaking process.

7. No whde watching or other boaters may venture into the marine sanctuary without risk of violating
the RNA which moves at random depending upon the Makah. Thisisaviolation of freedom of
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assembly and public use of a marine sanctuary. In addition, the Coast Guard’s RNA violates NEPA
and other statutes.

Challenges to the RNA were rejected in Progressive Animal Welfare Society v. Sater. The RNA
rule does not constrain public use of the marine sanctuary, except in close proximity to actual
whaling operations.

8. In Alternative 4, the Coast Guard should not be left in a“difficult postion” during a non-sanctioned
hunt.

Given that the proposed action would allow a hunt by the Makah Indian Tribe, this situation will
not occur. NMFS cannot speculate as to what actions any federal agencies would take under
the unlikely event of a non-sanctioned hunt; however, NMFS believes that the Coast Guard
would seek to ensure public safety.

9. The safety issues associated with the .50 cdliber rifle are glossed over in the Draft EA by stating that
the rifle will be fired downward. Expert opinion shows that the surface danger zone for the .50 caliber
rifle extends to 6100 meters and that a ricochet can travel dmost 1700 meters. This presents agrave
safety concern and is the liability of the U.S. Government to provide protection for the thousands of
citizens on the water and on theland. There are developed areas in range of the .50 caliber weapon,
and the Straits of Juan de Fucalis one of the most heavily used waterways in the world. The 500-yard
radius around the canoe is not sufficient to ensure the safety of vessels and individud boaters. AnEIS
should be prepared to address the very serious issue of public safety regarding the use of ahigh-
powered rifle.

The Makah Tribe's recent changes to its Management Plan address public safety concerns
surrounding the hunt. The Revised Plan isincluded in Appendix 10.3, and Section 5.7 of the
Final EA which includes a discussion of the potential effects of the proposed action on public
safety.

10. A possible scenario under Alternative 3 would be increased protests due to the targeting of
seasond resdent whales, thus presenting a gregter safety risk.

Section 5.3 of the Draft EA discussed the possible consequences of Alternative 3 and specifically
mentioned the possibility that this alternative could result in increased protest activity and that
the Coast Guard might face greater challengesin enforcing the RNA because of easier public
access to the areas where the hunt would be occurring. See response to comment 1-9 for a
discussion of safety concerns.

11. Generd aviation in the airgpace above the hunt, made up of mediaand genera interest observers
flying in atight circular formation, causes an exponentia increase in accident potentia. Also since these
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flight are taking place over the Olympic Coast Nationd Marine Sanctuary and the Olympic Nationa
Park, the potential for such an accident could directly affect these environments.

During the 1999 and 2000 hunts, NMFSdid not perceive a significant safety risk to aircraft in
the area surrounding the hunt. Aircraft in this airspace are required to follow all relevant
regulations and to take necessary safety precautions.

12 The Draft EA did not analyze the effects of the drain on law enforcement and emergency services
during the hunts, which may limit access to these services, thus posing a safety risk, for other resdents
in perimeter aress.

The analysis of the effects of the use of law enforcement and emergency services during Makah
whaling activities, as opposed to alternative uses, is beyond the scope of this EA.

13. Sincethe press boat is not dways at the hunt, the RNA creates long periods of time when the hunt
is not documented.

A press boat is permitted in the MEZ at all times.
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J. Socio-economic Effects

1. The Draft EA daesthat “it is unlikdy that whaling activity would reduce public participation, in fact
it may increase it asit raises public awareness of whaes’. Many whale watchers are terrified that they
may see awhae being hunted. Section 4.6 does not discuss the possibility that potential whae
watchers would consider it adverse to patronize businesses in an area where whaes are known to be
hunted.

The sentence referred to has been deleted. There is no information to demonstrate that Makah
whaling activity will reduce public participation and none of the commercial whale watching
operators in Washington provided comments on the Draft EA that substantiated concerns that
whal e watching may be affected by Makah whaling. The remainder of the issuesraised in this
comment are addressed in Section 5.11, Effects on Whale Watching.

2. Many of the satementsin the section on the effects on whae behavior and the whale watching
industry are smply conjecture and speculation. NMFS failed to research and present considerations of
the industry.

It is unlikely that the Makah hunt, which is limited to seven strikes annually, will change the
behavior of gray whales, making them more wary of boats or less approachable. While the
behavior of individual whales (see Section 5.3, Effects on Individual Whales) near boats might be
affected if they are wounded but not killed by Makah hunting, it is unlikely that thiswill change
the behavior of other gray whales. See Section 5.11 for a full analysis of thisissue.

3. The EA ignoresthe fact that the resident whaes form the basis of many whale watching operations
in Washington. Unless NMFS plans to place amember of Cascadia research on the whaing vessd to
identify each resdent whae, this is an unacceptable infringement on the business.

The EA considers the impacts on the Pacific coast feeding aggregation. NOAA does not agree
that these whales form the basis of many whale watching operations in Washington. See
Sections 4.6 and 5.11.

4. Many operators have reported a sgnificant decrease in business since the Makah began their hunt.
As stated previoudly, there is no evidence of any impact on the whale watching industry, and
NMFSdid not receive any comments or information from commercial whale watching operators

in Washington that substantiated concerns that whale watching may be affected by Makah
whaling.
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5. Thefinding that “Makah whaling is unlikdly to affect whae weatchers’ islimited to Alternative 1 and
is not evaluated under the terms of Alternative 2. Thisisironic consdering that the potentid for impact
on whae watchers is much greater in Alternatives 2 and 3 that would alow whding in inner waters
during the summer.

Section 5.11 evaluates the effects on whale watching for all of the alternatives in the Final EA
including the preferred alternative, which allows for limited whaling during the summer months.

6. There are many whae watching excursions during the summer months in the areas being consdered
for the Makah hunt. Thiswill destroy their livelihoods and may place them and their customersin
danger.

Section 4.6 describes the whale watching industry in Washington. As stated in that section, few
whale watching trips occur in northern coastal Washington and the western Srait of Juan de
Fuca. Thereisno information to suggest that the Makah hunt will have a negative impact on
the whale watching industry. See section 5.7 regarding potential impacts on public safety.

7. Itisuntrue that, asthe Draft EA dates, there are no regularly scheduled whae watching operations
off the northern coast of Washington. NMFS should properly research this segment of the whale-
watching industry.

There is no information available, nor was any submitted in the public comment period, about
regularly scheduled whale watching trips in northern coastal Washington.

8. The Draft EA does not discuss the decline of Orcawhaes and the economic opportunities offered
by the resident whales to the whae watching industry due to Orca declines.

As NMFS has stated, the limited hunt by the Tribe will have a negligible effect on the numbers of
gray whales present to be viewed. Therefore, the hunt will not have an impact on any possible
shift in favored species by the whale watching industry.

9. The gatement in the Draft EA that the Makah hunt is unlikdly to change the behavior of gray whales
ismere opinion. The hunt will result in changes in gray whae behavior which will result in monetary for
the whae watching indugtry.

The potential impacts to individual gray whales are discussed in Section 5.3; however, based on
the available scientific information, there is no reason to believe that the proposed action will
impact gray whale behavior. The effects on whale watching are discussed in Section 5.11.

10. The gatement in 4.2.7 “Conversaly, some whaes swim towards smd| skiffs deployed from whae
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watching boats in breeding lagoons, seemingly attracted by the noise of idling outboard engines.” is
false. Whales often approach rowboats and boats with their engines shut off, often to seek human
contact.

This purpose of this statement, now in Section 4.2.10, isto illustrate that whales both avoid and
are attracted by noise. Whales may also approach boats whose engines are turned off.

11. The Draft EA includes very limited discusson of the posshility of the Makah Tribe developing
whae weatching and ecotourism in lieu of whaing. The Draft EA should discuss within Alternative 4
what resources or funds the U.S. Government would pledge should the tribe offer to not whale. The
fact that the Makah have objections to whae watching ingtead of hunting isirrelevant.

Both the draft and Final EAs discuss the potential for ecotourism by the Tribe. As stated in
Section 5.6, the Tribe informed NOAA that it did not consider whale watching or ecotourism an
acceptable alternative to exercising its treaty right to hunt whales. The position of the Tribe on
this matter isrelevant because of the Tribe’ s rights under the Treaty of Neah Bay.

12. Section 4.6 of the Draft EA statesthat “1n Neah Bay, severd attempts have been made in past
years to establish scheduled wha e watching excursons on sdmon and halibut charter vessels during the
Spring gray whale migration, but they were not successful.” If any reasonable attempts have been made
in recent years, then mgor non-governmenta organizations are unaware of them. A whale watch from
Neah Bay was coordinated in June 1997 with the participation of severd Makah tribd members. The
event was highly successful, indluding the Sghtings of many whaes, sea otters, and marine birds.

Section 4.6 describes the whale watching industry. Whale watching in Neah Bay is limited to
arrangement with charterboat operators. See Section 5.6 for the Tribe' s position on whale
watching.

13. The EA leaves out the fact that many individuas with years of whae weatching experience offered
to assig the tribe in establishing awhae watching industry in exchange for an agreement to culminate
their whding plans. These efforts were met with limited effort and interest by the Makah.

As stated in Section 5.6, the Tribe informed NOAA that it did not consider whale watching or
ecotourism an acceptabl e alternative to exercising its treaty right to hunt whales. Considering
the Tribe' s position regarding whale watching, a discussion of what efforts were made to assist
the Tribe in establishing whale watching are not necessary.

14. Contrary to the statement in the Draft EA, Neah Bay does not have “unpredictable sighting
conditions.” Seasond residents are present throughout the spring and summer and weather and sea
conditions are far better than in Westport where whae watching occurs daily in the spring. 1tismore
accurate to state that whale watching has not become established in Neah Bay because efforts and
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funding for such an initiative have been limited.

According to NMFS scientists who frequently work near Neah Bay, whale sightings are highly
unpredictable. Over the last several yearsin particular, sightings in the western straits and
northern Washington have been infrequent.

15. Section 4.6 of the Draft EA gates. “ Some operators advertise trips from the ports of Nahcotta and
Saiku/Nesh Bay.” Nesh Bay and Seiku are approximately 20 miles apart and the Find EA should
make clear the digtinction between these two communities.

Section 4.6 of the Final EA has been revised in response to this comment.

16. Thefragile economy of the area has been damaged by the whaling controversy. An assessment of
the impact on the tourist indusiry, which showed a sharp decline during the summer of 1999, needsto
be included in the EA to evaduate how thisissueis affecting the economy. These effects of the whde
hunt were documented in the local pressin the form of steeply declining sport fishing charter statistics
and flat or declining resort bookings, despite one of the best sdlmon runsin history. Outraged citizens
canceled reservations and presumably took their tourist dollars elsawhere after the Makah were
dlowed to kill awhae. Sdection of Alternative 3 could result in further boycotts in the State of
Washington.

Section 5.9 analyzes the effects on the general public, including an analysis of the tourist
industry. This analysis shows no adver se impacts from Makah whaling.

17. The Draft EA does not even begin to address the impact of the Makah whae hunt on the people of
Clalum County, the economy of the area, nor doesit address the shocking impact it has had on the
lifestyle of the citizens of Washington state.

Section 5.9 addresses the effects on the general public, specifically in Clallum County. NOAA
recognizes that many individuals and groups are strongly opposed to the hunt, and further
recognizes that this issue evokes strong feelings of emotion among these people and groups.
NOAA believes that these potential impacts do not constitute a significant impact under the
NEPA definition.

18. The Draft EA contains no assessment of the taxpayer cost to conduct the whaling. BIA, NMFS,
Coast Guard, State of Washington, Nationa Guard, loca law enforcement al spend taxpayer dollarsto
ensure the Makah are dlowed to whae. This codt, reported in newspapers to be $4.7 million, needs
to beincluded. In addition, the impacts of diverting these funds for Makah whaling was not addressed
inthe EA.

The U.S Government has provided assistance to the Makah Tribe to ensure compliance with
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international and domestic laws, monitoring, and coordination with NMFS. Funds have
supported research on the most humane methods possible for killing gray whales, documentation
of nutritional needs that would be met with whale meat from the harvest, and attendance by
Makah members at the IWC annual meetings. Funds have helped ensure monitoring and
reporting to NOAA and the IWC on the hunt, including the humaneness of the hunt and the
utilization of whale meat and products.

NMFS does not have specific information on the level of resources that have been dedicated to
Makah whaling. The indirect impacts of dedicating these resources to Makah whaling rather
than other usesis beyond the scope of this EA.

19. The EA should specificdly state whether the Makah Whaing Commissioner was paid $24 per
hour and if the crew was paid for training, paddling, meetings, or whaing in 1996-2000.

NOAA regulations and the Makah management plan stipulate that no person may receive money
for participating in whaling. The Tribe has given assurances that it will not make payments to
the crew for whaling or associated activitiesin the future.

20. Killing resdent whaes would deprive resdentsivisitors of the pleasure of seeing them.
The impact of this limited hunt on the population of gray whaleswill not deprive

residents/visitors of the pleasure of seeing them, as the effects on the population of gray whales
will be negligible.
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Section K - Contaminants-

1. The United States has an obligation, by law, to provide information concerning human risk factors
associated with ingesting pollutant bearing fish or wildlife. No warning of the pollutants and the
attendant dangers to human hedlth of eating wha e flesh have been issued to the Makah. These whaes
arelikdy highin PCBsand DDT. Thisisalegd breach of obligation.

Information about chemical contaminants found in gray whalesis detailed in Section 4.2.8.
While some contaminants are present in the blubber, meat, and organs of the whales in these
studies, the overall contaminant load in the gray whales studied islow compared to Odontocetes
(toothed marine mammals) and is comparable to other baleen whales. PCB and DDT levelsare
below FDA regulatory tolerance limits for human consumption based on fish and shellfish
guidelines. Since NOAA is not a public health agency, it has routinely provided marine mammal
contaminant data to human health organizations; NOAA has also provided contaminants
information directly to the Makah Tribe.

2. NOAA isresponsble for encouraging the Makah to consume cetacean flesh that islikely polluted
with avariety of environmenta toxins, which are particularly harmful to infants and smdl children. Ata
minimum, pregnant women should be advised to avoid egting any whale mesat and others warned to
limit ther intake.

NOAA is not encouraging anyone to consume whale meat. It istrue that the developing fetus
and breast fed infant are likely to be more sensitive to the effects of organochlorines and other
contaminants than adults (Jensen et al. 1997). The level of contaminants in this stock of gray
whales is comparatively low, as stated previoudly.

3. The Draft EA explains that NMFS acknowledges the potentia danger to triba members hedlth
from pallutants and then dismisses this concern: “nonetheess the Tribe is aware of the risks, and
information on pollutants has been made available to the Tribe for its use in assessing risks to tribal
members” NMFS does not cite any authority for dismissng a public hedth risk because a potentid
target population is supposedly aware of therisks. The Indian Health Service of the U.S Dept of
Hedth and Human services has not provided the proper warnings and evauations. No monitoring
program is proposed to check on the tribial people who eat marine mammals,

See responses to comments K-1 and K-2.
4. There are dso many other contaminants found in whales others than those mentioned which pose a

risk to humans such as chordame, hexachlorocycohexanes, dimethylmercury, cadmium and mercury.
The Government should address these contaminants as well.
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Additional information has been added to the text on other contaminants. For more information
on contaminants in gray whales see references Krahn et al. (2001) and Tilbury et al. (In
preparation). For more information on health risks, see reference Jensen et al. (1997) or talk to
a public health agency.

5. Because of the developing nature of a child’simmune system they are particularly susceptible to
adverse conseguences associated with consumption of contaminated whale mest.

See response to comment K-2.

6. The Draft EA must include the FDA regulatory tolerance limits for human consumption, in terms of
gray whae products, the ADI in weight by tissue type, and if these contaminants are a concern if
consumed on aregular basis. (12, 29,34). The Find EA should disclose what the tolerance limits are
and how tolerance limitsin fish and shellfish can be extrgpolated to whales.

As noted in the response to comment K-4, NMFS has included additional information on other
contaminants that potentially pose a risk to humans. FAO/WHO, FDA, and Canadian Health

and Welfare regulatory limits for contaminants in seafood are summarized in reference Ahmed
(1991) and Canadian ADI guidelines are available in reference Jensen et al. (1997).

7. The EA produces no results of the biopsy samples from gray whaes off Washington. NMFS must
provide an andysis of thisissue.

Most of the results discussed in 4.2.8 are from gray whale biopsies taken off the coast of
Washington. For the entire text see Krahn et al. (2001).

8. In Section 4.2.8 the EA fails to mention whether the concentrations are based on lipid or net weight.
Thisis especidly critical to know related to comparison of different tissue types.

The weightsin Section 4.2.8 are now all given in wet weight.

9. The Agency should examine whether the effects of handling, the time after degth that a sample was
collected, and storage methods may have contributed to the marked differences in measured lipid levels
of blubber collected from gray whaesin different settings.

The data provided in Section 4.2.8 are from peer reviewed journals using the best possible
techniques available. Seethejournal articles for exact details of the methods used.

10. The Find EA should include adiscusson of the gray whaes taken in the Russan hunt that smelled
like medicd waste and were unfit for human consumption.
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The scientific committee of the IWC was made awar e of this issue at the IWC meeting held in
Adelaide Australia in June 2000. Unfortunately there were no appropriate tissues taken for
examination from these whales. NOAA has funded a project through the North Sope Borough
to work with native communities to collect samples for analyses to address this issue and the
issue of further health comparisons with stranded whales. A report on the results of this project
is scheduled to be issued in 2002.

11. The Draft EA failsto describe the extent of toxinsin the gray whal€ s habitet; fails to identify
sources for toxic contaminants; avoids discussion of the likelihood of gray whaes being exposed to
contaminants or why, given their behavior, they are not highly contaminated.

Section 4.2.8 discusses feeding behavior of gray whales and their exposure to contaminants. For
a detailed analysis, see reference Krahn et al. (2001), Tilbury et al. (2001) or Vlitalo et al. (1999).
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Section L- HumaneKkilling & 1999 Hunt

1. Thedescription of the May 1999 take of a gray whae by the Makah isincomplete and should
include details regarding the location where the whale was killed and details regarding the landing and
butchering of the whae.

The gray whale that was killed on May 17" was struck with a harpoon at 48° 13' N, 124° 43' W.
The report of the 1999 hunt provided in the draft and Final EAs provided all other critical
details regarding the hunt.

2. It isconcerning that the Draft EA describes a physica contact strike of a harpoon on agray whae
during the spring 2000 hunt, but this strike is not counted as an officid “ strike.”

In the attempted strike at 11:19 PDT on May 15, 1999, the harpoon did not attach. It was not
considered a “ strike,” nor would it be considered a strike under the revised definition.

3. The EA datesthat the wha estargeted were in deep water. The fact, supported by radar, was that
the canoe was so close to shore that people on land would have been in the MEZ, werein 30 to 60
feet of water, and within a bay.

NMFS assumes this comment isin reference to the hunts conducted by the Makah in 2000.
According to NMFS observers the large majority of the time during the 2000 hunt was spent in
locations where the water was greater than 50 feet deep and to the west of Father and Son
Rock, staying approximately one-half mile or greater from shore. It is possible that by cutting
between Father and Son Rock and the shore that the MEZ could extend to the shore, but since
the MEZ appliesto vessels thisis not relevant. In addition, northbound migrating whales travel
very near shore so deep water in thiscaseisarelative term.

4. The EA datesthat the whales targeted during the Makah hunt were not feeding, however media
video footage clearly shows the mud plumes associated with feeding.

NMFS biologists on-site during the hunt did not witness any mud plumes, but since these are
normally spotted from aircraft they would not be expected to. It is possible they existed
however, sinceit iswell documented in scientific literature that migrating whales, particularly
northbound whales, conduct exploratory feeding during migration. Whereas whales feeding
during the summer would be expected in very shallow water feeding near kelp on mysid shrimp
and have short dive times, migrating whales may conduct exploratory benthic feeding with
longer dive times.

5. The Draft EA dated that the Makah must be hunting migrating whales because they stayed under
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water longer; not said is thet they stayed under water because they were being hunted.

The Draft EA indicated that the whales in the area appeared to be migrating whales because the
average dive time was eight minutes. This behavior is consistent with that of migrating whales.
NOAA does not believe that the whales were diving for longer periods of time because of the
presence of the whaling canoe.

6. Review the length of time to degth, it gppears closer to nine minutes than eight.
The time to death, as determined and recorded by NMFS biologists onsite, was eight minutes.

7. Section 4.2.2 of the Draft EA datesthat later migrations are femaes with caves, and the whae
killed in 1999 was afemde calf.

As described in the draft and Final EAs, the later migrations comprise predominantly female
gray whaleswith calves. The whalekilled in 1999 was not a calf; it was a non-lactating female
gray whale that measured 30 feet 5 inches.

8. The EA dates that the age of the whale taken could not be determined. Given that ear “plugs’ of
whales give very accurate age estimates, why could the whal€ s age not be determined using this
method?

To the contrary, ear plugs are not considered to be an accurate method when attempting to
determine the age of gray whales. For thisreason, ear plugs were not taken. Sze categories are
mor e often used with gray whales to estimate relative age.

9. The Draft EA datesthat it is expected the Makah tribe would utilize methods from 1999. The EA
must state explicitly what methods the Makah would be permitted to use.

The Tribe's Management Plan, including a discussion of the methods that the Makah Tribe will
usein itshunt, isincluded in Appendix 10.3.

10. Since 50 CFR part 230 requires monitoring of the use of the whae products there should be an
effort in the Draft EA to quantify how much was used for consumption and how much was wasted.

As noted in Section 4.4.4, almost all edible portions of the meat and blubber were removed from
the whale by tribal members. The meat and blubber were consumed by Makah Tribal members
and during tribal ceremonies. NOAA regulations at 50 CFR part 230 prohibit any person from
selling or offering for sale any whale products from whales taken in an aboriginal subsistence
hunt; however, these regulations do not specifically require monitoring the use of the whale
products.
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11. Section 4.2.6 ignores the whaes caught in Makah set nets, and should include those whaes asa
drike if released and againg the quotaif killed.

Whales taken incidentally to fishing operations have never been counted against commercial or
aboriginal quotasin the IWC.

12. In 1998, the Canadian government unilaterdly gave the Makah and the U.S. Government
permission to enter Canadian waters off the coast of British Columbiain the event they were in pursuit
of awhae which they had wounded. This violates Canada simmigration act, Crimina code dedling
with restricted weapons, and other laws. Further, issuance of a CITES export permit would violate

that treety.

NMFS presumes the Canadian government does not give permission for activities that would
violate any of its statutes or international treatiesto which it isa party.

13. The Draft EA does not address media reports from 1999 that drug testing was conducted on the
Makah whaers for safety reasons; reportedly, many whaers faled the test.

The Makah Tribe is responsible for regulating and managing the hunt and is responsible for the
development and enforcement of Tribal regulations regarding the conduct of whaling crews.

14. Makah whders have been observed targeting and harassing non-migrating whales on numerous
occasons. The Find EA should consder the impacts of Makah whaling to the individua whaes
pursued.

NMFS recognizes that, during the Tribal hunt, whalers will approach and attempt to strike gray
whales; not all of these whales will be taken or struck. A discussion of the potential impacts on
individual whalesisincluded in Section 5.3 of the Final EA.

15. The IWC adopted criteriain 1980 (IWC/33/15) on humane killing and reiterated in 1992 which
include “causing its death without pain, stress or distress perceptible to the animal..”. The EA
acknowledges that whalesfed pain, “It is acknowledged that wounded whales could be dangerous; this
istruefor any large animd in pain”. Therefore the 8 minutes it took to kill the whae in 1999 was not
humane under IWC standards.

The quoted text from this comment represents only a portion of the criteria adopted in 1980. At
the Workshop on Humane Killing Techniques for Whales in 1980, the following working
definition for the humane killing of an animals was adopted: “ . . . causing its death without pain,
stress, or distress perceptible to the anima. That isthe ideal. Any humane killing technique aims
to render an animal insensitive to pain as swiftly asis technically possible, which in practice
cannot be instantaneous in the scientific sense.” The U.S. Government works with U.S. Natives
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to ensure that hunts by U.S. Natives are conducted as humanely as possible and continues to
support efforts by U.S. Natives to improve the humaneness of their aboriginal hunts and to
continue to reduce the time-to-death of struck whales.

16. The United Nations Environment Programme (UNEP) Plan of Action for Management and
Conservation of Marine Mammals (1994) contains specific requirements that any exploitation of marine
mammals be carried out in a humane manner.

In accordance with IWC guidance, the U.S. Government ensures that whaling by U.S. Nativesis
conducted using as humane a method as is possible.

17. The paper presented at the 1995 IWC Humane Killing Workshop by the
United States dedlt with awhde being struck with a harpoon and should
be included.

NMFS does not believe that the papers on the Alaska Eskimo bowhead hunt submitted to the
1995 Meeting of the Working Group on Humane Killing Methods are directly relevant to this
EA. Asdiscussed in Section 4.4.2, the Makah Tribe evaluated and tested methods of dispatching
a harpooned whal e to enhance the efficiency and humaneness of a gray whale hunt. The Tribe
considered the methods used by Alaska Eskimos to hunt bowhead whales, but found them to be
inappropriate and unsafe for use on the smaller gray whale. The hunting techniques outlined in
the Management Plan ensure that the hunt is conducted as humanely as possible.

18. Itisoffensveto say that the Plan “ensures’ ahumane death. 1t would be better to say: “To make
the time of death occur as quickly as possible recognizing our limitsto do this”

NOAA agreesthat it is not possible to ensure that a humane death occurs during a hunt. NOAA
has revised the Final EA to clarify that the Plan includes provisions to ensure that the hunt is
conducted as humanely as possible and in a manner that minimizes the time that it takes to kill
the animal.

19. Section 3.1 of the Draft EA, should not include use of the phrase “immediate dispatch” when
describing the desth of the gray whale that was killed in May 1999. NOAA'’sreport indicates that it
took 8 minutes for the gray whale to cease movement from the time of the first harpoon Strike.

NOAA's use of theword “ immediate” in the Draft EA was intended to clarify that once a gray
whale is harpooned the chase boat would immediately approach the animal to kill it using a
high-powered rifle. The term* immediate dispatch” was not meant to imply that the animal was
killed * instantaneously” ; as explained in the Draft EA, the gray whale killed in 1999 died
approximately 8 minutes after theinitial harpoon strike.
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20. The reason for the decision to use a 50 cdiber gun to hasten the death of a wounded whale was
commendable, but the killing of gray whaesis crue and cannot be performed without causing
prolonged suffering even with modern equipment.

NOAA recognizes that many citizens believe that it is not possible to conduct a gray whale hunt
in a humane manner. The U.S Governmental allows U.S Natives to kill whales for aboriginal
subsistence purposes through quotas granted by the IWC and works directly with U.S. Natives to
ensure that these native hunts are conducted as humanely as possible.

21. What contingency plans are in place in the event that the rifle seizes or otherwise falls to operate?

The Tribe carries an extra high-caliber rifle aboard the chase boat in the event of complications
with the primary rifle.

22. If the Makah are granted a quota under Alternatives 1, 2, or 3, the Tribe should develop a
management plan that is congstent with IWC quotas, humane killing methods, and it sendtive to the
public's desire to protect both treety rights and the gray whale population.

The Makah Tribe has adopted a revised Management Plan that addresses these issues. See
Appendix 10.3 of the Final EA.

23. Al Ingling islinked to NMFS through his work with the Makah and has stated that 15 minutesis
the god for timeto death. Isthisthe god of NOAA?

In accordance with IWC guidance, NOAA requires that hunt be conducted in a manner that is as
humane and as efficient as possible and minimizes the time to death of the animal. NOAA does
not have specific regulations or goals regarding the time to death for aboriginal hunts.

24. The definition of “srike’ in the Draft EA isincond sent with the definition in the IWC Schedule and
with the NOAA definitionin U.S. regulations.

The Makah Management Plan has been revised to delete any reference to the likely outcome of
the blow, in the definition of “ strike.” Any rifle shot that hits a whale is a strike; any harpoon
blow in which the harpoon is embedded in awhaleis a strike. A glancing harpoon blow, which
isunlikely to cause serious injury to the whale, would not be counted as a strike.  This definition
is consistent with the NOAA definition, and with the IWC Schedule definition (“ to penetrate with
a weapon used for whaling” ).

25. The definition of “strike’ in the Draft EA may be difficult to goply. How will it be determined
whether a harpoon strike has caused sufficient traumato be considered serious and who will make this
determination? How will one be able to tell if abullet has entered awhae€e' s body?
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As discussed in the response to comment L-24, the definition of “ strike” in the Makah Tribe's
Management Plan has been revised. The observers of the hunt (NMFSand Tribal) should be
able to determine if arifle shot hits a whale by observing the whal€e' s behavior and by continuing
to monitor the animal after the shot isfired.

26. The Draft EA datesthat the Agency may alow up to seven drikes per year. This needsto be
explained and reconciled with the statement made in Section 2.3 of the Draft EA that the request made
to the IWC on behaf of the Makah was for no more than five whaes to be taken in any one year.

The IWC has always set gray whale subsistence quotas in terms of whales “ taken” ; the term
“take’ isdefined in the Schedule as *“ to flag, buoy or make fast to a whale catcher.” That is
why the U.S-Russian request was for a number of whalestaken. The Makah Tribe, in the 1997
agreement with NOAA, said it would limit the number of strikes each year (seven annually in
2001 and 2002), to address concer ns that the Tribe might injure a substantial number of whales
but fail to reduce them to possession.

27. Moreinformation is needed about what will be done to improve the struck and lost rate and how
NMFS and the Makah will enforce any redtrictions on the whaling activity if conducted.

The Management Plan requires extensive training for crew members, in part to minimize the
number of whales that are struck and lost. As explained in Section 2.4 of the Draft EA, thereis
alimit on the number of whales that can be struck and lost. At the moment, there is no need to
improve the struck-and-lost rate, as only one whale was struck and it was landed successfully.

Section M - Treaty rights/legal issues

1. The Treaty of Nesh Bay gives the Makah “Theright of taking fish and of whaling or sedling in usud
and accustomed grounds... in common with dl citizens of the United States...” Since other citizens of
the United States do not have the right to hunt whales, neither do the Makah. This should be analyzed
under the Boldt Decison Conclusions of Law, paragraph 19, which saysthat thistreaty right isto be
exercised in common with non-Indians.

The Supreme Court has interpreted “ in common with” language in Indian treaties as a means of
limiting but not taking away Indian rights. In United States v. Winans, 198 U.S 371 (1905), the
Court explicitly rejected an argument that the treaty gave the Indians no rights but those that
any inhabitant of the state or territory would have. That ruling has been followed ever since.
See F. Cohen, Handbook of Federal Indian Law (1982 ed.), pp. 444, 453.

2. The Agency’s legd defense has been based on Washington v. Washington Staie Commercia
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Passenger Fishing Vessd Ass n, 1979; however, the logic does not gpply to Makah whaing. In this
cass, the issue was how much fish the Tribe was entitled to in relation to others, not whether anyoneis
entitled to thefish a dl.

See response to comment M-1.

3. The Treaty of Neah Bay is subordinate to more recent laws and tregties, in particular the Whaling
Convention Act, ICRW, CITES, and the ESA. The MMPA clearly prohibits whaling in U.S. coastd
waters. The EA does not come out and state the NOAA position on this issue.

Thisissueis addressed in Section 2.5.2 of the EA, and in answers to other comments.

4. Thereisno provison in the MMPA or the ESA tha exempts the Makah from the MMPA’s
prohibitions againgt the taking of marine mammals. The United Statesrdieson U.S. v. Dioninits
interpretation of Congressond intent to abrogate treaty rights. In fact, U.S. v. Billie has greater
relevance in showing that the ESA did abrogate treaty rights.

See response to comment M-6.

5. The claimed whaling rights by the Makah Tribe were abrogated by the MMPA just as the Sioux
Tribe s hunting rights were abrogated by the Bald Eagle Protection Act (U.S. v. Dion).

See response to comment M-6.

6. The Draft EA dtates that after careful andysis, DOC and DOI concluded that the MMPA does not
abrogate the Indian treaty rights to harvest marine mammals. This analyss should be discussed in more
etail.

The analysisis based on United States v. Dion, 476 U.S. 734, 740-41 (1986), which requires

“ clear evidence that Congress actually considered the conflict between its intended action on the
one hand and Indian treaty rights on the other, and chose to resolve that conflict by abrogating
thetreaty.” A review of the legislative history of the original act and the 1981 amendment to
Section 101(b) indicates that the “ Native exemption” addresses only Indians, Aleuts, and
Eskimos living in Alaska. Northwest treaty Indian hunting and fishing rights apparently were
not considered. The agencies compared two District Court cases interpreting other statutes with
similar exemptions for Alaska Natives, and reaching different conclusions based on the
legidlative history of the Endangered Species Act and the Migratory Bird Treaty Act. In August
of 1994 the Departments of Commerce and Interior agreed that the MMPA does not abrogate
the Makah Tribe' streaty rights. The Marine Mammal Commission ison record as not taking
issue with the conclusion that the treaty rights of the Makah may not have been abrogated by
the MMPA (letter from John Twissto D. James Baker, September 4, 1997).
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7. The Marine Mamma Commission requested an andysis of the interplay between Section 102(f) of
the MMPA, which prohibits any person or vessd from taking whaes incident to commercia whaing in
waters subject to the jurisdiction of the United States.

Such an analysisis clearly outside the scope of the EA, since commercial whaling is neither
contemplated nor allowed under any of the alternatives.

8. The Whding Convention Act limits and regulates (but does not abrogate) the whaing rights of the
Makah under the Treaty of Neah Bay. The Whaing Convention Act and 50 CFR 230 regulate
aborigind whaling cdlaims, under treaty or otherwise. The federd regulations clarify thet any claimed
right of whaling must be recognized by the IWC. This recognition has been denied the Makah.

See response to comment A-1

9. Under Article 30 of the Vienna Convention on the Law of Treaties, when parties to the earlier treaty
are party to the later treaty, the earlier treaty only applies to the extent that its provisons are
compatible.

The Vienna Convention applies to international treaties, not to the interplay between an
international treaty and a treaty between the United States and an Indian Tribe.

10. Under internationd law, the U.S/Makah treaty is a matter of domestic law, and no party to an
internationa convention may invoke itsinternd law as judtification for its fallure to perform atreaty.

The United Sates has performed its obligations under the International Convention for the
Regulation of Whaling.

11. Thediscussion should be expanded to include United States vs. James G. Swan.

Swan isa District Court case decided in 1892. The opinion does not speak directly to treaty
interaction, but dismisses a defense that the sealing vessel was owned and operated by members
of the Makah Tribe on the basis that the Indians had no claim * for peculiar or superior rights or
privileges denied to citizens of the country in general.” Thisline of reasoning has not been
followed in modern jurisprudence (see comment on “ in common with” language above). The
leading case on the interaction between international treaties and Indian treaties is Washington
v. Washington Sate Commercial Passenger Fishing Vessel Ass' n, a 1979 Supreme Court opinion
that rejected the State’ s argument that Canada-United States conventions on salmon
management extinguished Indian treaty rights.

12. Section 2.5 of the Draft EA discusses the interplay between the Treaty of Neah Bay and the
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ICRW, but the Agency does not take an explicit postion on thisissue. Section 2.5.3 of the Draft EA
indicates that it is the position of the U.S. Government that it should obtain IWC approva before
authorizing subsistence whaing, but does not state that such authorization is required. In other contexts,
however, the Agency takes the position that any aborigind subsstence whaing is subject to the
requirements of the ICRW. The Agency’s position on this issue needs to be clarified.

The United Sates has attempted to reconcile its obligations under the two treaties by obtaining
a quota from the IWC before sanctioning an aboriginal subsistence hunt. The NOAA regulations
are designed as a co-management system for aboriginal quotas granted by the IWC. Thereis
currently no disconnect between the two treaties, since the IWC set a five-year quota for the
aboriginal harvest of gray whalesin 1997. Asto Alternative 4, NEPA requires analysis of all
reasonable alternatives, whether or not they are within the agency’ s authority to implement.

13. If thewhaling rights of the Makah have not been abrogated by either the MMPA or the WCA, as
the Agency argues, what isthe basis for the Agency’ s belief that Makah whding is subject to the
Agency’ sregulation (eg. that commercid useisforbidden) or is subject to limitation by the IWC (e.g.
prohibition on takes of mother-caf pairs)?

The Makah Tribe, through its own Management Plan, has chosen to accept these constraints on
its hunt. Any violation of the Management Plan would be handled in accordance with Tribal
regulations. The United States would report any take of a calf or accompanying female to the
IWC as an infraction.

14. The MMPA &brogated or modified Indian rights to hunt whales.  The native Alaskan exemption in
the MMPA does not apply to the Makah. The statement that the Makah hunt sedls and sealionswith
NMFS acquiescenceisirrdevant to thisissue.

See response to comment M-6. NMFS' acquiescence in the seal and sea lion huntsisan
expression of its interpretation of the MMPA, which applies equally to gray whales.

15. Also, in the second paragraph of 2.5.2 there is a presumption of aignment of the domestic and
internationa tresties and domestic legidation. This premiseis flawed as the Makah treaty was not
debated during enactment of these other treaties.

Abrogation of an Indian treaty by an act of Congress must be explicit in the statute or the
legislative history. Lack of debate or discussion of an issue does not meet the standard set by
the Supreme Court in United States v. Dion. Silence does not imply abrogation.

16. Itisirrdevant that the legidative histories of the MMPA or the WCA do not refer to the Treaty of
Neah Bay. These lawswere passed 30 and 50 years ago, respectively, before the treaty became an
issue, so it is not surprising that Congress neglected to reference the Treety.
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See response to comment M-15.

17. The United States is under no treaty obligation to permit whaling since the United States has
reserved the right to unilaterally abrogeate tredties.

The United States may unilaterally abrogate an Indian treaty, but an act of Congressis required
to do so.

18. The Treaty of Neah Bay isnot absolute. In Makah Indian Tribe v. United States, 7 Ind. Cl.
Comm. 477 (1959), the courts found that the rights were not so absolute that the government cannot
impose reasonabl e regulations designed to conserve natura resources for the benefit of al, and that in
no sense was the treaty a guarantee of future commercid fishing rights. The ruling recognized the
Tribe' slack of a subsistence economy.

Neither the Makah Tribe nor NOAA claims that the Tribe' srights under the Treaty are absolute.
See the discussion at Section 2.5.2 on the * conservation necessity principle.” The holding of the
Indian Claims Commission in the 1959 case was that the seasonal restrictions imposed by an
international commission were “ absolutely necessary to conserve, protect, and rehabilitate the
halibut species’ (7 Ind. Cl. Comm. 477 at 507). The Commission’s finding of fact that the
modern Makah “ does not depend upon a subsistence economy as practiced by his forefathers at
the time of the 1855 Treaty” (7 Ind. Cl. Comm. 477 at 505) related to the Tribe's claim that the
seasonal restrictions on the commercial halibut fishery interfered with itstreaty rightsto a
subsistence fishery; the Commission ruled they did not.

19. The Makah believe that treaty rights are property rights, the whales are their property. Their
reservation ends at the ocean’ s edge and thus the whales are not their property.

Gray whales are not the “ property” of the Makah until they are reduced to possession. The
Treaty of Neah Bay reserves the right of the Tribe of whaling “ at usual and accustomed
grounds’ ; the Makah Tribe's usual and accustomed grounds extend into the waters surrounding
the reservation.

20. How doesthe Treaty of Nesh Bay stand in relation to the Makah intent to commercidly harvest
whales?

See response to comment E-1.

21. The EA isdsoinconsigtent with Section 1378 of the MMPA which states that the Secretary shall
amend any treaty to make the treaty consistent with the MMPA.. 108(a)(4) of the MMPA, requests the
Secretaries of Commerce and State to initiate amendment of any relevant existing internationd tresty
“congstent with the purposes and policies of thisAct,” citing legidative history suggesting thet the

65



ICRW was inconsstent with the MMPA. The Draft EA failed to explain how the actions are cons stent
with the obligations under this section.

The House report on the 1972 Act does mention the Whaling Convention as an “ obvious case”
of an agreement in need of amendment. In the context of the early 1970s, thiswas clearly a
reference to the growing movement to declare a moratorium on commercial whaling, which was
eventually accomplished by the IWC’ s amendment of its Schedule in the mid-1980s. Note also
that the 1972 Act contained the exception (in Section 102(a)(2)) for takings of marine mammals
allowed by preexisting treaties.

22. The Marine Mamma Commission has raised with NOAA in the past that the MMPA Amendment
language regarding non-abrogation of treaty rights referred solely to the 1994 Amendments and not to
the entire MMPA of 1972. The Find EA should include darification on this point.

See response to comment M-6.

23. We do not bdlieve that any hunt by the Makah isin compliance with the WCA. Alternative4is
the only dternative thet islegd.

The basis for this belief is the opinion that the IWC has not set a quota that the Makah Tribe
may use. Seeresponse to comment A-1.

24. We agree with the statement in the Draft EA that the only way the U.S. Government could have
satisfied its obligations under both the Treaty of Neah Bay and the ICRW was to obtain a quota (based
on recognition of the Makah ASW claim) from the IWC (Section 2.5.3, p.5. of the Draft EA).

Because the United States failed to obtain this recognition at the IWC, NOAA must choose Alternative
4.

NOAA disagrees with this rationale for selecting Alternative 4 from the Draft EA. See response
to comment A-1.

25. The Treaty of Neah Bay defined a relationship between two sovereign governments, and this
specid relationship has been recognized by the courts as giving a specid respongibility to the federa
government of trust respongibilities.

NOAA agrees with the comment.

26. The Fina EA should include adiscusson of NOAA’s authority to override U.S. commitments to
ICRW and the IWC and the will of most American people on thisissue.

The United Sates has fulfilled its obligations under the ICRW. NOAA has explained its reasons
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for supporting the Makah hunt in the EA.

27. Under article thirty of the Vienna Convention on the Law of Treaties adopted in 1969, an earlier
treaty gpplies only to the extent that its provisons are compatible. The ICRW therefore has
precedence over the Treaty of Neah Bay.

See response to comment M-9.

28. The Government judtifies its position on thisissue by citing a Secretarid Order and multiple
Executive Orders. These Orders do not compel satisfaction of every desire of any tribe if it ispart of a
treaty. These orders (Secretaria order 3206, EO 13084, and EO 13175) should be provided and are
not sufficient as authority for actions proposed in the EA under NEPA.

The orders were described in Section 2.5.1, not as a justification for complying with each and
every request froman Indian Tribe, but as an explication of how the Federal Government
interacts with Indian Tribesin carrying out its trust responsibility. These Executive Ordersare
not included in the Final EA since they are publicly available.

29. The Draft EA statesthat Executive Order 13175 directs agencies to “ explore and, where
appropriate, use consensua mechanisms for developing regulaions.”  Although not included in the Draft
EA, the EO goes on to gate that these “consensud mechanisms’ include “negotiated rulemaking.” We
do nat think that the Agency has attempted any meaningful negotiation or consensus-building on this
issue within the local community.

Within the context of the Executive Order, the use of consensual mechanisms for developing
regulations appears to refer to negotiations between the Federal agency and the Tribe.

30. Thereisno federd trust responsibility in this case because thereis no way of life or property at
gake for the Makah. Thereis no continuous “way of life’, only a history, and no property a stake
because the treety only reserves the right to hunt “in common” with other citizens.

See responses to comment A-1 and M-1.

31. Thethreet of litigation by the Makah based on federd trust does not congtitute grounds for NMFS
to violate domegtic and internationd law.

NMFSis not violating domestic or international law.

32. Theagency isoverdating its federd trust responghbility. The United Statesis under no obligation to
interpret and implement the Treaty Bay in amanner desired by the Makah. The Government has
subgtantia discretion in how to address any treety issue within an internationa forum like the IWC
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(Adamsv. Vance and Japan Whaling Ass n v. American Cetacean Society). According to Beck
(1996) if the Government did not seek a quota from the IWC for the Makah, the Makah would not
likely prevail in any legd chdlenge. The Government’s concern that the Makah may sueisirrdevant
and should not be consdered in thisandyss.

The comment mischaracterizes the Beck article (* The Makah's Decision to Reinstate Whaling:
When Conservationists Clash with Native Americans Over an Ancient Hunting Tradition,” 11 J.
Envtl. L. & Litig. 359 (1996). The author of the article concluded that the Tribe would not have
prevailed in alawsuit in a Federal or international court to compel the agency to submit its
petition to the IWC (at 375). She also discussed more complex issues (at 373-74): “ This
particular legal question of whether U.S. obligations under international conventions can
constructively abrogate a Native American treaty right, in spite of the Dion standard, has never
been decided by Federal courts. But, because the Makah have already decided to seek explicit
permission from the IWC, there may actually be no need to resolve this question, at least for the
time being....Only in the case where the IWC denies the Makah' s petition and where the Makah
also decide to challenge the purview of the IWC to deny their treaty right would a federal court
be forced to grapple with this question. The analysis above suggests that the Makah might lose
such a challenge, but of course, because this precise question has not yet been litigated, it is
difficult to predict with certainty.”

33. The Government’ s fear of litigation from the Makah or the potentid that the Makah may whale
without government approva are not grounds for rejecting Alternative 4. The Government fears
potentid litigation by the Makah if it deniesthe Tribe a quota, but iswilling to facilitate whaing by the
Makah despite losng one court case on thisissue. Under NEPA, the Government is required to
provide a no-action aternative and it must subject this dternative to the same fair and objective andysis
as it subjectsthe other dternatives. Further, 5.4 should include a more balanced discussion of views on
the issue.

The discussion of potential lititgation in Section 5.4 describes the impact of this alternative on
the Tribe and its probable reaction to an agency decision denying a quota. The agency is making
its best effort to comply with all itslegal obligations, whether they stem from inter national
treaties, Indian treaties, or statutes.

34. If the Makah were to pursue litigation to be dlowed to whae, there is little chance that they would
prevail. If the Makah eected to whae without Government approva, there is a strong likelihood that
the Government would prevail in court by arguing that the Makah's unilaterd actions violate
international conventions and domestic treeties and laws.

See responses to comments M-32 and M-33.

35. Section 2.5.4 of the Draft EA notes that NMFS has dlowed the take of marine mammals by
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Indian tribes where there is no conservation risk. As an example, the Draft EA notes that “the Makah
Tribe harvests Pecific harbor sedls and Cadlifornia sea lions with the acquiescence of NMFS.” The
gtuation is very different for whaing where there is an internationa convention on whaling, a
moratorium on commercid hunting, and there is an exemption for aborigind whaling.

The discussion in Section 2.5.4 addresses the question whether the MMPA itself abrogates Indian
treaty rights to harvest marine mammals. The ICRW, the commercial moratorium, and the
exemption for aboriginal whaling are addressed elsewhere in the EA.

36. We bdieve that the United States and Canada violated articles 14 and 15 of the NAFTA
Environmenta Accords.

Apparently the comment is based on the premise that the United States has violated its own
environmental laws, and is therefore out of compliance with the NAFTA Environmental
Accords. The premiseisincorrect.

37. Section 2.6 satesthat 50 CFR, part 230 did not “authorize” whaling nor was written with the
Makah in mind; however, thisisfdse, shown by the changing of the“or” to describe
subsstence/culturd whaling. These statements should be deleted.

Section 2.6 states, correctly, that the June 1996 regulations “ broadened the existing regulations
to encompass the possibility of Makah whaling....The regulations did not authorize whaling of
any kind nor did they address the specifics of the Makah interest in whaling.” Makah whaling
was not authorized until NOAA published a quota in the spring of 1998. See response to
comment M-60.

38. Section 1 of the Draft EA statesthat NOAA's objective is to “accommodate Federd trust
respongihilities. . . while ensuring that any triba whaling activity does not thresten the eastern North
Pecific gray whae population. The priorities are not correct in this statement. NOAA's primary
responsibility is to the marine environment and the protected species under itsjurisdiction. Its Federa
trust responsibilities to Native American tribes are important but secondary to its respongbilities to the
environment and protected species.

Section 1 has been revised to add the phrase, “ to the fullest extent possible consistent with
applicable law,” to address this comment.

39. NOAA has admitted that whaing within the boundaries of the Olympic Coast Nationd Marine
Sanctuary will have a negative impact on the image of the sanctuary.

NOAA agrees that whaling within or adjacent to the Sanctuary may adver sely affect the public
perception of the intent and purposes of this and other federally protected marine sanctuaries;
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however, the management goal of the Sanctuary isto protect the marine environment and other
resour ces and qualities of the Sanctuary while allowing for compatible and sustainable resource
uses. Sanctuary regulations do not preclude the exercise of tribal treaty rights aslong as they
are conducted in compliance with Federal laws.

40. The Olympic Coast Nationd Marine Sanctuary EIS states that it is prohibited to take any marine
mammd in violaion of the MMPA. Thisisa“sgnificant new circumstance’ that would require anew
EIS.

The comment correctly notes that the Olympic Coast National Marine Sanctuary EIS states that
one may not take any marine mammal in violation of the MMPA, but the EISand Sanctuary
regulations further state “ ...except as authorized by the National Marine Fisheries Service...or
pursuant to any treaty with and Indian tribe to which the United Statesis a party, provided that
the treaty right is exercised in accordance with the MMPA, ESA, and MBTA” (FEISIII-36).
The aboriginal hunt of gray whales by the Makah Tribe is secured by the Treaty of Neah Bay,
would not be a violation of the MMPA, and does not require preparation of a new EIS.

41. The section of the Olympic Coast Nationa Marine Sanctuary EIS that relates to Makah whaling
must beincluded in the EA.

The draft and Final EAs included discussion of the relevant sections of the El Sthat was
prepared prior to the designation of the Olympic Coast National Marine Sanctuary. The
regulations for implementing the National Sanctuary Program and regulations specifically
applicable to the Olympic Coast National Marine Sanctuary can be viewed on the Sanctuary’s
website at http://mww.ocnms.nos.gov/pubdocs/reg.html

42. Thefact that alicense has been issued for Makah whaling activities which may occur within the
Olympic Coast National Marine Sanctuary trigger consultation procedures under the Marine
Sanctuaries Act.

In accordance with the National Marine Sanctuaries Act, NOAA has consulted with the staff of
the Olympic Coast National Marine Sanctuary and the National Sanctuary Program
headquarters office in preparation of this EA and in contemplation of a hunt in the Sanctuary.

43. The hunting of marine wildlife, including gray whaes, should not be permitted by any group within a
marine sanctuary.

As discussed in Section 4.1.2 of the Final EA, National Marine Sanctuaries are managed under
multiple objectives, including maintaining natural biological communities, enhancing public
awareness, and the sustainabl e use of the marine environment. The EIS prepared prior to the
designation of the Sanctuary and Sanctuary regulations specifically acknowledge the treaty
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rights of those tribes whose U& A areas are in the Sanctuary. Sanctuary regulations do not
preclude the exercise of tribal treaty rights as long as they are conducted in compliance with
Federal laws. Activities authorized by Federal treaties, including hunting of whales and seals,
are allowed.

44. The Makah Tribe abandoned dl whae killing over 70 years ago. The courts of the United States
have conggtently held that such abandonment of practices by Indian tribes can be the basis for
extinguishment of tregty rights.

Supreme Court and Ninth Circuit Court of Appeals cases have consistently held to the contrary,
that treaty rights are not extinguished through failure to exercise them. See, for example,
United States v. Washington, 157 F.3d 630 (9" Cir. 1998)

45. Thereis no question that anti-Indian, anti-Makah racism continue to be intertwined with Makah
whaling, yet the Draft EA does not include discussion of the impacts of racism/anti-Indian sentiments.
We grongly recommend that NOAA specificaly include the impacts on the Makah of racism/anti-
Indian issuesin the Find EA.

NMFS believes that these issues are outside the scope of this environmental analysis.

46. One proposd isto return traditiond tribal lands currently in the hands of the Nationd Park Service
in exchange for acommitment from the tribe to forgo whaling and instead, in accordance with the
Makah's 1996 needs satement to the IWC, continue to store away or hold such rights, privileges, and
practices kept viable for the time when they may be appropriately used again. This proposa was
reported to the media and submitted to 27 members of Congress.

NOAA has not been contacted by the Makah Tribe or any member of Congress regarding any
interest in such a proposal.

47. The conclusion that the Tribe cannot be compensated for not exercisng atreety right is unjudtified.
It should be left to alegd opinion and adjudicated in the courts and Congress.

No right to compensation exists, absent a statute or treaty authorizing compensation. See F.
Cohen, Handbook of Federal Indian Law (1982 ed.), pp. 443.

48. Whileit istrue that atraditiond right cannot be compensated for with money, atreaty right can be
compensated for with a package of incentives that could include money, support, land, and other
benefits.

Congress could authorize compensation for extinguishing a treaty right, but has not done so in
thisinstance.
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49. What isthe origin for the ddinegtion of the Makah's usud and accustomed whaing grounds?

The Makah’ s usual and accustomed grounds have been adjudicated in a series of opinions under
the United Sates v. Washington case. The most prominent of theseisfound at 730 F.2d 1314
(9" Cir. 1984).

50. Sincethe current U&A boundaries extend into Canadian waters, NMFS should explain the legal
issues associated with the Tribe pursuing or killing awhae in Canadian waters.

The U& A does not extend into Canadian waters. The commenter may have been confused by a
referencein Section 3.1 to the “ ocean area of the Tribe' s usual and accustomed grounds (U& A)
(outside the Strait of Juan de Fuca westward of a line from Bonilla Point in Canada to Tatoosh
Island off northern Washington).” This reference delineated the ocean sector of the Tribe's
U&A fromthe®inside” sector; the customary dividing line between the Pacific Ocean and the
Strait isthe line described in the parenthetical.

51. If the boundaries of the Flattery Rocks and Quillauyte Nationd Wildlife Refuges incorporate
waters in which the Makah may hunt, severa additiona laws would apply (Refuge Recreation Act,
Nationa Wildlife Refuge System Improvement Act, and USFWSregs). The Find EA should include
more information about the refuges and whether Makah whaing would occur within refuge boundaries.

The boundaries of these refuges only include areas upward of the mean high water line and,
therefore, do not include the waters in which the Makah Tribe would be conducting a hunt.
Potential impacts on refuge resources are discussed in Section 5 of the EA.

52. The Draft EA identifies anumber of species of federally-listed endangered or threatened species.
For savera species, the Draft EA concedes that Makah whale hunting “may effect” the species, thereby
triggering the forma consultation under the ESA.

In accordance with Section 7 of the Endangered Species Act, NMFS consulted with the U.S. Fish
and Wildlife Service in the preparation of this EA.

53. Severd scenarios under Alternative 4 imply that the U.S. Government would take no action to
prosecute Makah whalersif they conduct a hunt without aquota. This should be explained.

NOAA will not speculate about actions of other Federal agenciesin the unlikely event of whaling
without a NOAA-allocated quota, a possibility made even more unlikely under the preferred
alternative.

54. The Draft EA does not mention that the Agreement between the Makah and NOAA has an
expiration date, after which anew agreement could be negotiated. All aspects of the Agreement,
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including take limits, struck-and-lost limits, and a prohibition of commercia use of products would be
subject to renegotiation. The Find EA should be revised accordingly.

Section 2.4 of the Final EA discusses the Makah Tribe' s revised Management Plan which
includes limits on the number s of takes and strikes of gray whales and prohibitions on the
commercial use of products. If thiscomment is addressing continuation of an agreement beyond
2002, that is beyond the scope of the EA.

55. The Draft EA failsto describe severa ingtances in which the Makah Tribe acted in bad faith with
the federd government in its efforts to secure awhae quota and in conducting awhae hunt. These
actions included: hunt management violations regarding consumption of whale meat by non-loca non-
triba members; paying tribal members for whaing activitiesin contravention to IWC regulations and
federd law; and refusing to accept NOAA' s rescission of the management agreement following the
federa apped s court ruling.

NOAA does not consider that the Tribe has acted in bad faith with the Federal Government.
The issue of whale meat consumption is addressed in the response to comment O-10. The issue
of payment for whaling activitiesis discussed in the response to comment J-19. The issue of
rescission of the Agreement is found in the response to comment M-61.

56. The fact that the Makah tribe did not accept NOAA'’ s recission of the agreement shows that the
tribe refuses to abide by the order of the court, and shows the NMFS bias in proceeding on thisissue
on behdf of agroup that does not abide by US laws.

The opinion by the U.S. Court of Appeals for the Ninth Circuit required NOAA to “ suspend
implementation” of the 1997 agreement. NOAA went a step further in unilaterally rescinding
the agreement. The Tribe responded that the court opinion did not require such a step, and that
the agreement, by its own terms, could not be unilaterally rescinded by either party. The crucial
point, however, isthat the Tribe has not issued a whaling permit since the Ninth Circuit
announced its opinion in June 2000. The Tribe has not acted in defiance of any court order or
agency regulation.

57. Since the Makah Tribe was an intervening party in Metcdf v. Ddey, itsregjection of NOAA's
rescission of the agreement isin violation of the Court’s order placing the plaintiffs in contempt.

See response to comment M-56.

58. How will NMFS ensure that no whale mest leaves the country, if it couldn’t ensure that meat from
the previous hunt stayed on the reservation?

No enforcement program s fool proof, but NOAA would point out that monitoring occurs at
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international border crossings rather more often than on the road from the Neah Bay
reservation.

59. The Government should discuss whether, under the 1997 management agreement, the Makah
could have given whale meat and other productsto athird party, including another tribe, for the
purpose of sale and whether that form of commercid use, even if the Makah did not benefit in any way,
was prohibited.

The 1997 agreement provided that the meat and products of whales taken in the subsistence
hunt had to be used exclusively for local consumption and ceremonial purposes and could not be
sold or offered for sale. The Makah's management plan contained the same provision. It would
have been a violation of both documents for the Makah to have given meat or productsto a
third party for purpose of sale. In addition, NOAA regulations at 50 CFR part 230 prohibit any
person from selling or offering for sale any whale products from whales taken in an aboriginal
subsistence hunt.

60. One comment focuses on the 1996 revison to 50 CFR part 230, which defines “whaing village”’
as“any U.S. village recognized by the Commission as having a culturd and/or subsistence need for
whding.”

This definition is relevant to the hunt governed by the Alaska Eskimo Whaling Commission,
which allocates the IWC quota for bowhead whales among villages identified in the needs
statement submitted to the IWC. Itisirrelevant where, asin the Makah situation, the IWC
guota is allocated to whaling captains. In any event, NOAA considers that the Makah Tribe has
both cultural and subsistence needs that are satisfied by the IWC quota.

61. One comment seeks to distinguish the behavior of deer from that of whales.

A court case was cited in Section 2.5.2 to illustrate a recent inter pretation of the conservation
necessity principle in relation to the exercise of treaty rights. The purpose of the citation was
not to suggest (or deny) that deer and cetacean behavior can be equated.

62. The Draft EA does not mention the “complant” currently under review by the State Attorney
Generd’ s Office,

NOAA isaware of a petition for review filed in a Washington state court by the Sea Shepherd
Conservation Society and others, based on the Washington Fish and Wildlife Code. The court,
on March 9, 2001, granted the State’ s motion to dismiss the case. Plaintiffsin the Metcalf case
argued that Washington law protects gray whales as a “ sensitive species.” The U.S District
Court noted that state law regarding the prohibition against take of ‘ sensitive’ speciesisclearly
preempted by Federal law. Plaintiffs did not appeal that ruling.
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63. Washington states law prohibits the hunting of protected species, which the eastern north Pecific
gray whaeis dill consdered. In addition, resident whaes are protected by the State of Washington as

asengtive species.

See response to comment M-62.
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Section N - Other tribes

1. On the Pecific coast members of the Quileute, Hoh, and Quinault tribes dl actively hunted whales.
Also the S Kladlam tribes had a history of taking whales near shore. The EA should be expanded to
describe more thoroughly what other tribes may have hunted whales and discuss whether these tribes
might possess aright to take whaes under the hunting and fishing provisions of their treeties.

See Section 4.5 for a discussion of other tribes and Section 5.2.8 for a discussion of potential
whaling by other tribes.

2. Indiscusson of the posshility of whaling by other tribesin Section 51, isthe Agency implying thet if
there isa generdized treaty right possessed by other tribes, the U.S. Government may choose not to
endorse the exercise of that right? If so, thiswould be inconsistent with statements esewherein the
Draft EA regarding federd trust respongihilities.

Section 5.2.8 now includes a discussion of the legal issues surrounding whaling by other tribes.

3. The EA datesthat Makah whaling is unlikely to lead to whaing by other tribes, however the Nuu
Chah Nulth tribe in British Colombia has referenced the Makah Tribe in their efforts to begin whaling in
Canada, and have been quoted as planning to take up to 1,000 whaes per year. Canadian Inuit
communities have aso requested permission to whale.

Sections 4.5 and 5.2.8 have been revised to address the issue of whaling by other tribes.

4. The PBR analysis should dso include the effects of 1,000 whales that may be taken by Canadian
tribes.

As stated in Section 5.2.8, the U.S. Government would respond with any limitations necessary
for the conservation of gray whales, should other hunts occur.

5. The explanation in the Draft EA that the Makah Stuation has no influence on Canada' s tribe
because Canada is not a member of the IWC and because the United States opposes whaling by
Canadian natives unless Canada rgoins the IWC does not make sense. The Final EA must include a
description of the effect that the Makah Situation has had and may have on other tribes, particularly
those in Canada

Section 5.2.8 of the Final EA includes a discussion about potential aboriginal huntsin Canada.

6. NOAA isattempting to avoid the issue of precedence in the Draft EA by merely stating that “No
other tribe has expressed to NMFS an interest in whae hunting since the beginning of U.S. support for
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the Makah Tribe”

As stated in Section 5.10 of the Final EA, NOAA is aware of reports that other tribesare
watching the Makah request as a possible prelude to their own proposals. However, no other
tribes have expressed an interest in whale hunting and, as discussed in Section 5.10, the right of
those tribes to hunt whales is an issue that has not been adjudicated.

7. The Agency should not interpret the silence of other tribes as an indication that they have no interest
inwhding. The digtrict court noted the possihility that whaling by the Makah could encourage other
tribes to exerciserights to whale.

As previoudly stated, NOAA is aware of reports of interest by other tribesin whaling. However,
no tribes have expressed an interest to NOAA.

8. NOAA'saction to dlow whae hunting by the Makah tribe may set a precedent for “traditiona”
whae hunting in the Gulf of Maine and Bay of Fundy by triba groups there.

The issue of precedent is discussed in Section 5.2.8.

9. Permitting the Makah hunt is likely to cause environmenta impacts worldwide through increased
whade hunting. It will result in the weekening of the ICRW and diluting the definition of aborigind
subsistence whding to the point that whae hunting rates may be clamed by any coastd people in the
world in the name of culturd tradition.

As stated in Section 5.2.8, the precedent for allowing aboriginal groups to hunt whales was
adopted in the original Schedule of Regulations adopted in 1946. The IWC has been regulating
aboriginal subsistence whaling for more than two decades. NOAA believes the Makah quota is
consistent with this component of the IWC and is unlikely to lead to whale hunting by other
coastal peoples.

10. By establishing a precedent for an individual government to recognize the aborigina subsistence
need of its own native group, the Government has opened the floodgates to potentia subsistence and
commercia aborigind whaing throughout the world.

Under the quotas granted by the IWC, the individual governments have always been responsible
for recognizing the aboriginal subsistence need of their native groups.

11. How can the United States defend its stance againgt Japanese scientific whaing, when the U.S.
dlows harvests of even larger whaeswithin U.S. waters?

The U.S supports quotas for it’s native people for subsistence needs where the quotas are
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scientifically justifiable. Whaling by U.S. Natives has been approved by the IWC, while
Japanese scientific whaling has not.

13. It should be noted that the Quileute is actively working to establish aregularly scheduled gray
whae watching operation. The United States should support the Quileute whae watching proposd,
with funding and other assstance.

NOAA is aware that the Quileute are interested in whale watching, however the issue of
financial support for the Quileute’ s efforts is outside the scope of this analysis.

14. The statement under Alternative 4 that “Mogt Indian tribes throughout the United States would
likely view [Alternative 4] asinsengtivity to the culturd diversty of Native Americansin generd” should
be ddleted unless it can be supported with documentation. There are indications that some Tribes might
support this aternative.

While NMFS does not dispute that some tribes may support the No Action alternative, the
statement as rewritten is based on public comments received by members of other tribes, which
overwhelmingly supported the right of the Makah Tribe to whale.

15. Under agpplicable regulations (40 CFR 1508.27 (b)(6)) one of the factorsto consider isthe “degree
to which the action may establish a precedent for future actions with sgnificant effects or represents a
decison in principle about a future consideration.” Since other Tribes have begun planning to whale, this
aspect must be addressed in the EA.

The precedent issue is discussed in Section 5.2.8.
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Section O - Background

1. Section 2.2.1 ignores the Makah's own contribution to gray whale decline through participation in
the commercid whding indudtry.

This section in the Final EA has been rewritten to give a more detailed account of Makah
whaling.

2. Further, it impliesthat the U.S. Government “failing to provide assstance for whaing” as promised
in the Treety isincorrect asthat is not sated or implied in the treaty.

The U.S. Government promised to provide assistance for whaling during the negotiations of the
Treaty of Neah Bay. Section 2.1 has been revised accordingly.

3. The information about disease is without foundation and is not cited.

The epidemics referenced in the draft and Final EAs are well documented; they resulted in a
severe declinein the Makah Tribal population. Thisinformation is provided specifically to
highlight the loss of information (traditions, ceremonies, language) that occurred as a direct
result of the epidemics.

4. The section where the Makah were “forced” to rely on “other sources of food” and “learned other
waysto mekealiving” isarewrite of history. Severd higorica references cite that amore lucrative
sedl hunting industry and decreased vaue of whae ail at the turn of the century had much to do with the
Makah's abandonment of whaling.

NMFSrevised Section 2.1 in response to this comment.

5 The Find EA should include a discussion of dl published historical accounts of the devel opment of
Makah whding and participation in a western economy.

Section 2.1 contains an account of Makah whaling.

6. The statement that the Makah “ stored away” its culturd whaling traditions contradicts they
preceding paragraph that states that they were unable to pass the whaling traditions on to the next
generdtion. The Draft EA fallsto date that not a single Makah who whaed isdive.

See response to comment O-7. Whether any Makah Tribal members who whaled are alive today
is not relevant to the fact that the Makah Tribe depends on its tradition of whaling.
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7. Thereis no support for the statement that the Makah “managed to store away” the whaling traditions
—there is no evidence they ever planned to return to whaing once they had moved on to more
economicaly viable pursuits. Without documentation, this must be removed.

Section 2.1 of the Final EA has been clarified to address this comment.

8. The EA usesthe word “tradition” of whae hunting. Thisword must be replace with “history,” as
they no longer have atradition of whae hunting, only a history.

NOAA recognizes a tradition of whale hunting within the Makah Tribe. See responseto
comment O-7.

9. TheEA falsto disclose the fact that whale meat was taken from the reservation and served to
school children in Port Angeles, WA who were not members of the Makah Tribe. Also that the tribe
distributed meet to non-Makah members who do not share a history of potlaches. Thiswas aviolaion
of the IWC aborigind subsistence definition.

In IWC parlance, “local consumption” means consumption within the country where the whale
was taken; the term does not refer to an Indian reservation or to any other geographical
location within a country. NMFSis unaware of any export of meat or blubber from the 1999
whale hunt, and notes that any such export would beillegal under the regulations implementing
the Convention on International Trade in Endangered Species (CITES). The Makah Tribe
interprets its Management Plan to restrict consumption to the reservation or to Tribal members
and their immediate families. They do not expect a recurrence of the 1997 incident in Port
Angeles.

10. The Find EA should include detailed reference to al the uses to which the Makah put the products
of the gray whae that was killed in 1999 (Section 2.4 of Draft EA).

A general description of the use of the meat, blubber, and skeleton from the 1999 harvest was
included in the Draft EA at 2.4.1 and 4.2.4.a.2.

11. Section 4.2.4aof the Draft EA Sates that the Makah Tribe sought to “continue’ itswhaling in
1996. It ismore correct to use the term “revive’ rather than to “continue.” The use of the term
“continue’ is an attempt to dign the Makah hunt with the IWC aborigina subs stence whaling definition
that a hunt be *a continuing cultura dependence.” The Find EA should not use the word “continue’ in
this context.

NOAA considers the Makah hunt a continuation of tribal whaling tradition.

12. The Draft EA ishiased and continually cites what the Makah “believe” The Find EA should
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include a more baanced presentation of views.

NOAA is aware of the Tribe's viewpoints on many issues relating to their treaty rights and their
proposal to conduct aboriginal whaling. NOAA has included the viewpoint of the Tribe in the
draft and Final EA in order to informthe reader of the position of the Tribe on various issues.
The EA summarizes the beliefs of other groups as well.

13. The Makah are a hunting, fishing, and whaing people. That istheir tradition, and it istheir treaty
right, from atreety negotiated in good faith with the United States, to exercise the right to whae
guaranteed in the treaty.

See response to comment O-8.

14. Although the Makah ended their whae hunts, they never sopped identifying themselves aswhae
hunters,

See response to comment O-8.

15. Theactions of the Makah Tribe during and following the 1999 hunt do not qudify as “cultura
ceremonies.” For example, crew members did back flips off the dead whae and the whale€' s dorsal fin
was |eft in aback yard, rather than being taken to a smokehouse for meditation and prayers. How can
this be considered reviving culture?

NOAA does not control the actions of individual tribal members nor mandate the cultural
ceremonies of thetribe. The hunt isan aboriginal subsistence hunt conducted under the
restrictions set forth in the Makah Tribe's Management Plan.

16. No record is given of objections to the hunt, which isamatter of public record from the first EA.
Section 5.9 discusses opposition to the hunt.

17. Section 4.4 of the Draft EA dtates that “The large tribal ceremonies and celebrations...are
indicative of the benefits of whaling to the Makah Tribe” Thisis not a convincing demongtration of the
“benefits’ to the Tribe from the whae hunt. NOAA should provide more information to support this
Satement if the statement remainsin the Find EA.

The whaling traditions of the Makah Tribe are a centered around the hunting of the gray whale,
including the training for the hunt, the hunting and killing of the whale, and the butchering and
consumption of the whale through tribal ceremonies and celebrations. These ceremonies and
celebrations are an integral part of the Makah Tribal culture.
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18. Section 2.6 ignoresthat the Ninth Circuit Court of Appeals decison dso cited the inadequacy of
the EA and its gpparent bias, including the issue of the PCFA whales.

The Ninth Circuit Court opinion addressed only the timing of the 1997 EA and the possible

predisposition of the preparersto find that the whaling proposal would not significantly affect
the environment. The opinion did not examine or rule on the contents of the EA.
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Chairman The Red House
Prof. Bo Fernholrn (Sweden) 135 Station Road
- Impington, Cambridge
International Vice-Chairman CB4 NP, UK
° Corn. Henrik Fischer (Denmark)
Whallng Tel: +44 (0) 1223 233971
[ (3 Secretary Fax: +44 (0) 1223 232876
CommlSSlon Dr Nicky Grandy EMail: secretariat@iwcoffice.org

Internet: www.iwcoffice.org

NG/IAC/27916 12 December 2000

Mr. C.W. Bill Young
Congress of the United States
2407 Rayburn Building
Washington DC 205 15-09 10
USA

Dear Mr Young
Professor Bo Fernholm has asked me to respond on his behalf to your letter of 1¥* December 2000.

In responding to your request to investigate the statements made in the article you received from Mr Ronnie
Wright on the Makah Indian gray whale hunt, | have restricted my comments to references made to the
International Whaling Commission (IWC). Comments regarding other statements might best be addressed by
the US Commissioner to the IWC, Mr Rolland Schmitten, Department of Commerce, NOAA/IA, Herbert C.
Hoover Building, Room 5809, 14th & Constitution NW, Washington DC 20230, USA. [Td: +1 202 482 60’ 76;
Fax: +1 202 482 6000; email:rolland.schmitten@hdq.noaa.gov]. | also attach excerpts from the Chairman’s
report from the 1996 and 1997 IWC Annua Meetings that cover the IWC’s discussions on the Makah hunt. You
might find these provide useful background information.

Page 1, paragraph 4:
| have no knowledge of the amount the US government spent on bringing the issue of the Makah gray whale
hunt to the IWC.

Page 2. paragraphs 2, 3 and 4:
To address the references to IWC made in these paragraphs, it is necessary to provide a bit of background to
aboriginal subsistence hunts in general and to the Makah hunt specifically.

As you will no doubt be aware, there is a ban on commercial whaling at the moment (although Norway has
objected to this and Japan is whaling for research purposes, and so both nations continue to take limited catches
under legal provisions of the International Convention for the Regulation of Whaling). Whaling for aboriginal

purposes is recogniscd as an exception to this ban, and catches by native peoplesin various areas are permitted
and regulated by the IWC. However, it should be noted that under the Convention, the IWC can only set catch
limits for stocks of whales, and not for individual whaling operations or specified native peoples. If more than
one aboriginal operation wishes to catch from that stock, then the IWC’s concern is only that the total catch limit
is not cxcecded. This is usualy achieved by negotiations among the governments who represent their native
peoples. Such allocation does not have to be reported to the TWC, but it often is. Native peoples engaging in

subsistence bunts do so under permit issued by their Government.



Under IWC regulationsand prior to 1997, catches from the eastern North Pecific gray whale stock were taken
only by the native people of Chukotka. At the 1996 IWC meeting, the Government of the USA first presented
its proposal for an aborigina hunt by the Makah tribe on thisstock, proposing that a catch of five gray whales
was required to satisfy cultural and other needs of the tribe. After extensive discussion (see excerpts attached),
the proposal was withdrawn until the following year. At the 1997 meeting, the Governments of the USA and the
Russian Federation together proposed a catch limit not exceeding 140 gray whales in each of the five years 1998
- 2002, with a total not to exceed 620 in that period at the IWC Annual Meeting in 1997. After extensive
discussion (see attached excerpts), the IWC granted the catch of gray whales requested ‘when the mear and
products are to be used exclusively for local consumption by the aborigines whose traditional subsistence and
cultural needs have been recognised’. Of the yearly catch limit, the US and the Russian Federation agreed that 4
gray whales would be alocated to the US.

So from this background, 1 would comment that:

e |WC did not explicitly give permission to the Makah to kill gray whales — the IWC agreed to the
catch limit proposed jointly by the US and the Russian Federation; it is the responsibility of the
countries involved to ensure that the IWC regulations are observed.
| cannot comment on any money that the Makah may have received to help attendance at the IWC
Annual Meeting in Monaco in 1997, nor do | have information on who represented the Makah tribe
in the US delegation.

The IWC catch limits agreed for the eastern North Pacific stock of gray whales does not mention
the Makah specifically since, as explained above, catch limits are agreed for stocks and not for
individual whaling operations or specified native peoples. So the statement on page 2, paragraph 3
is not correct.

While the IWC did not explicitly sanction the Makah hunt, neither did it explicitly refuse to accept
the Makah hunt as an aboriginal subsistence whaling operation. The IWC received areport of the
1999 kill by the Makah. There were no claims that an infraction had taken place. Thereisthus a
de facto acceptance of this hunt as faling within the IWC’s requirements for aborigina subsistence
whaling, although | might add that there is a degree of hesitation by some of the IWC members as
reflected in the text attached. The onus on designating the Makah hunt an aborigina subsistence
hunt was ultimately left to the US.

The total annua catch limit was set at 140 not 120.

| hope the above satisfies your request. Don’t hesitate to contact me if you have any questions.

Yours sincerely,

Dr. Nicky Grandy
Secretary to the Commission

cc: Professor Bo Femholm, Chairman of the Internationd Whaling Commission
Mr Rolland Schmitten, Commissioner to IWC for the USA



